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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9594 


CHARLES A. BURKE, Petitioner, 

v. 

RAILROAD RETIREMENT BOARD, Respondent. 


On Petition to Review Decision of the Railroad Retirement 

Board. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final decision of the Railroad 
Retirement Board determining the rights and liabilities of 
appellant with respect to an annuity under the Railroad 
Retirement Act. Petition to Review was filed in this Court 
within one year of August 15, 1946, the date upon which 
the decision was entered upon the records of the Board and 
communicated to appellant. J. App. 46, 58. 
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Jurisdiction of the Railroad Retirement Board is con¬ 
ferred by Act of August 29,1935, C. 512, Sec. 10, as amended 
(50 Stat 314), 45 USCA 228; 

Jurisdiction of this Court is conferred by Section 11 of 
the Railroad Retirement Act of 1937, Act June 24, 1937, 
as amended July 31, 1946, C. 709, Sec. 215, (60 Stat. 755), 
45 USCA 228 K; and Act of June 25, 1938, as amended 
July 31, 1946, C. 709, Sec. 314 (60 Stat. 73S) 45 USCA 
355 (f). 


STATEMENT OF THE CASE. 

Appellant went to work for the Pennsylvania Railroad 
Company on August 13, 1889, J. App. 10, 17. On June 16, 
1923, appellant was granted a leave of absence or furlough 
by the company, in accordance with established practice of 
the company, and thereafter he returned to duty one day 
in each nine month period, after which he would again be 
furloughed or granted leave of absence, J. App. 10. The 
last day he worked for the company was December 16, 1936, 
J. App. 11 and on December 17, 1936, he was furloughed 
until September 14, 1937, J. App. 17. On August 5, 1937, 
appellant applied for an annuity from the Railroad Retire¬ 
ment Board, J. App. 7. At that time he had been em¬ 
ployed by the Pennsylvania Railroad Company for 33 years 
and 10 months, J. App. 8. On August 27, 1938, the Rail¬ 
road Retirement Board awarded appellant a partial an¬ 
nuity effective June 24, 1937, J. App. 18-20. Said annuity 
was partial, pending final determination of appellant’s full 
rights with respect to the service and compensation claimed, 
J. App. 20. 

From January 1, 1936, until October 23, 1940, appellant 
has been assistant Clerk of the Orphans Court of the 
County of Allegheny, Pennsylvania, J. App. 21 and ap¬ 
pellant admits for the record that he has held such office 
continuously from January 1, 1936, to the present time. 

On October 31, 1940, the Railroad Retirement Board sus¬ 
pended payment of appellant’s annuity on the ground that 
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as Assistant Clerk of the Orphans Court of Allegheny 
County, Pennsylvania, he was employed by a “person” 
within the meaning of the Railroad Retirement Act, and 
under the Act no annuity shall be paid with respect to any 
month in which an individual in receipt of an annuity shall 
render compensated service to the last “person” by whom 
he was employed prior to the date on which the annuity be¬ 
gan to accrue, J. App. 21-23. 

Thereafter appellant exhausted all his remedies in and 
before the Railroad Retirement Board and on August 15, 
1946, the Board rendered a final decision holding that ap¬ 
pellant had not established his eligibility for an annuity 
under the Railroad Retirement Act of 1937, and authoriz¬ 
ing and directing recovery from appellant of all payments 
made to him between June 27, 1937, and October 31, 1940, 
J. App. 46-57. 

STATUTES AND CONSTITUTIONAL PROVISIONS 

INVOLVED. 

Pennsylvania Constitution Article 5, Section 22, reads as 
follow's: 

“In every county wherein the population shall exceed 
one hundred and fifty thousand, the General Assemblv 
shall, and in any other county may, establish a separate 
orphans’ court, to consist of one or more judges who 
shall be learned in the law, which court shall exercise 
all the jurisdiction and powers now’ vested in or w'hich 
may hereafter be conferred upon the orphans’ court, 
and thereupon the jurisdiction of the judges of the 
court of common pleas within such county, in orphans’ 
court proceedings, shall cease and determine. In any 
county in which a separate orphans’ court shall be es¬ 
tablished, the register of wills shall be clerk of such 
court and subject to its direction, in all matters per¬ 
taining to his office; he may appoint assistant clerks, 
but only with the consent and approval of said court. 

♦ ♦ * JJ 
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Purdon’s Pennsylvania Statutes, Anno. 1930, Title 20, 
Section 2083 reads: 

“In the counties of * # * Allegheny * * * the 
orphans' court shall be a separate court of record, 
which shall consist, * * * in the county of Allegheny, 
of three judges learned in the law, any one of whom 
may hold the said court and hear and determine all 
matters and things therein cognizable; * * * and the 
said judges shall be elected at the same elections, and 
be commissioned for the same term and in the same 
manner, as the judges of the courts of common pleas 
of the respective counties where separate orphans’ 
courts are or shall be established. * * * ” 

The Railroad Retirement Act of 1937, Part 1, Section 
2 (d) provides: 

“Xo annuity shall he paid with respect to any month 
in which an individual in receipt of an annuity here¬ 
under shall render compensated service to an employer 
or to the last person by whom he was employed prior 
to the date on which the annuity began to accrue. In¬ 
dividuals receiving annuities shall report to the Board 
immediately all such compensated service.” Aug. 29, 
1935, c. 812, Sec. 2, as amended June 24, 1937, c. 382, 
Part I, Sec. 1 [50 Stat. 309], 45 USCA 22S b (d). 

Part 1, Section 1 (n) provides: 

“The term ‘person’ means an individual, a partner¬ 
ship, an association, a joint-stock company, or a corpo¬ 
ration.” Aug. 29, 1935, c. S12, Section 1, as amended, 
June 24, 1937, c. 382, Part I, Section 1 [50 Stat. 307]: 
June 11, 1940, c. 307, Section 1 [54 Stat. 264]; Aug. 13, 
1940, c. 664, Sections 1, 3 [54 Stat. 7S5, 786]; Oct. 10, 
1940, c. 842, Section 25, [54 Stat. 1100]: Apr. 8, 1942, 
c. 227, Section 13 [56 Stat. 209], 45 USCA 228 a (n). 

The Act in Section 9 (c) provides: 

“There shall be no recovery in any case in which more 
than the correct amount of annuities, pensions, or 
death benefits under this Act or the Railroad Retire- 
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nient Act of 1935 has been paid to an individual or 
payment lias been made to an individual not entitled 
thereto (including payments made prior to July 1, 
1940) who, in the judgment of the Board, is without 
fault when, in the judgment of the Board, recovery 
would be contrary to the purpose of the sections or 
would be against equity or good conscience”. August 
29, 1935, C. 812, Section 9, as amended June 24, 1937, 
C. 382, Part I, Section 1 (50 Stat. 314); October 10, 
1940, C. S42, Section 26 (54 Stat. 1100), 45 USCA 
228 i (c). 

STATEMENT OF POINTS. 

The Board erred: 

1. In holding that appellant while serving as assistant 
clerk of the Orphans Court of Allegheny County, Pennsyl¬ 
vania, a constitutional office of the State of Pennsylvania, 
was employed by a “person” within the meaning of the 
Railroad Retirement Act of 1937. 

2. In holding that recovery of the alleged erroneous an¬ 
nuity payments to appellant would not be contrary to the 
purpose of the Railroad Retirement Act of 1937 or against 
equity or good conscience. 

SUMMARY OF ARGUMENT. 

1 . 

The Railroad Retirement Act provided for annuities for 
railroad employees upon attaining the age of 60 in certain 
instances and 65 in other instances. The Act went on to 
provide that no annuity should be paid in respect to any 
month where the individual rendered compensated service 
to an “employer” or to the last “person” by whom he was 
employed prior to the date on which the annuity began to 
accrue. 

The Act defines “employer” as a railroad or related 
business and the term is not in dispute here. 
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The Act defines “person” in the following terms: 

“The term ‘person’ means an individual, a partner¬ 
ship, an association, a joint stock company, or a corpo¬ 
ration.” 

Prior to the date on which appellant’s annuity began to 
accrue, and down to the present time, appellant was a con¬ 
stitutional officer of the State of Pennsylvania. 

When acting in its governmental or sovereign capacity 
the State of Pennsylvania is not an “individual”, it is not 
an “association”, it is not a “joint stock company”, it is 
not a “corporation”, hence it is not a “person” under the 
Act. 

The statute in defining an individual, an association, a 
joint stock company, and a corporation as coming within 
the meaning of “person” as used in the statute has im¬ 
pliedly excluded a sovereign state, acting as such, as com¬ 
ing within that meaning. 

The statute is unambiguous and legislative history may 
not be resorted to for the purpose of construing “person” 
as including a sovereign state, contrary to the natural im¬ 
port of the term “person.” 

Even if the Act were held to be ambiguous, an examina¬ 
tion of the legislative intent would show’ that the provision 
denying an annuity in any month w’here the claimant ren¬ 
dered compensated service to the last “person” by w’hom 
he was employed prior to the date on wrhich the annuity be¬ 
gan to accrue was designed to discourage “scabbing” by 
annuitants in private industry and w*as never meant to dis¬ 
courage service by an annuitant as an officer of his state or 
federal government. 


2 . 

The Act provides that wrhere payments of annuities are 
erroneously made they shall not be recovered if, in the judg¬ 
ment of the Board, the individual is without fault, or if 
recovery w’ould be against equity or good conscience. 
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Appellant believed he was entitled to an annuity. Even 
if this Court should decide that “person” as used in the 
Act included a sovereign state, can it be said that appellant 
was at “fault” in having thought otherwise? The ques¬ 
tion under this Act has not heretofore been decided by the 
Courts. Assuming this Court holds adversely to appellant, 
is the answer so obvious, so patent, that appellant, a lay¬ 
man, should have known the answer beyond question and 
is at “fault” for not having known it? 

ARGUMENT. 

1 . 

The Board erred in holding that appellant while serv¬ 
ing as Assistant Clerk of the Orphans Court of Allegheny 
County, Pennsylvania, a constitutional office of the State 
of Pennsylvania, was employed by a “person” within the 
meaning of the Railroad Retirement Act of 1937. 

a. An Assistant Clerk of the Orphans Court of Allegheny 
County, Pennsylvania, is a constitutional officer of the State 
of Pennsylvania. 

The Constitution of the State of Pennsylvania, Article 5, 
Section 22, provides in part as follows: 

“. . . In any county in which a separate orphans court 
shall be established, the register of wills shall be clerk 
of such court and subject to its directions, in all matters 
pertaining to his office; he may appoint assistant clerks, 
but only with the consent and approval of said court 


Pursuant to the constitutional provision, the legislature 
of the State of Pennsylvania established a separate orphans 
court in Allegheny County, among others, see Purdon’s 
Pennsylvania Statutes, Anno. 1930, Title 20, Section 2083. 

The appellate court of Pennsylvania has held that the as¬ 
sistant clerk of an orphans court is a constitutional officer 
of the State of Pennsylvania. 



In the case of Seltzer v. Fertig, 237 Pa. 514; 85 A S69, 
(1912) the court said: 

“If, then, assistant clerks are appointed officers within 
the meaning of this; clause of the Constitution (Article 
6, Section 4) they may be removed at the will of the 
appointing power. That they are properly to be 
classed as appointed officers seems clear from the lan¬ 
guage of Article 5, Section 22, of the Constitution which 
says that the register of wills as clerk ‘may appoint 
assistant clerks’, thus recognizing them as constitu¬ 
tional officers.” 

The Court added at 516: 

“Nor are we able to regard an assistant clerk of 
Orphans Court as a mere petty officer. The office is 
expressly recognized by the Constitution, and its duties 
involve the keeping of the records of the court, the 
handling of public moneys, the granting of marriage 
licenses, and the issuing of process in the name of the 
court. The proper discharge of these duties calls for 
the exercise of prudence and discretion. In our opin¬ 
ion, assistant clerks of the Orphans’ Court are prop¬ 
erly to be regarded as appointed officers within the 
meaning of the Constitution, and as such it follows that 
they ‘may be removed at the pleasure of the power by 
which they shall have been appointed.’ ” 

See also, Evans v. Luzerne County , 54 Pa. Superior Ct. 
44 (1913) 

b. When acting in its governmental or sovereign capa¬ 
city. the State of Pennsylvania is not a “person” under the 
Railroad Retirement Act. 

Tne Railroad Retirement Act, Section 2(d) provides: 

“No annuity shall be paid with respect to any month 
in which an individual in receipt of an annuity here¬ 
under shall render compensated service ... to the last 
person by whom he was employed prior to the date on 
which the annuity began to accrue ...” (Emphasis 
supplied) 45 USCA 228 b (d). 
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Appellant was assistant clerk of the Orphans Court of 
Allegheny County, Pennsylvania, prior to, at the time of, 
and subsequent to the date on which his annuity began to 
accrue. There is no question but that he was entitled to an 
annuity if the word “person” as used in the act does not 
include the State of Pennsylvania acting in its sovereign ca¬ 
pacity, and, likewise, there is no question but that he is not 
entitled to an annuity for the period here in controversy if 
the word “person” as used in the act does include the State 
of Pennsylvania acting in its sovereign capacity. 

The Railroad Retirement Act in Section l(n) defines a 
“person” under the Act as: 

“The term ‘person’ means an individual, a partner¬ 
ship, an association, a joint stock company, or a cor¬ 
poration.” 45 USCA 228 a (n). 

It is a general rule of statutory construction that the 
words of a statute will be interpreted in their ordinary ac¬ 
ceptation and significance and the meaning commonly at¬ 
tributed to them. 

United States v. Stewart, 311 U. S. 60. 

The ordinary acceptation and significance, and the mean¬ 
ing commonly attributed to the word “person” does not 
include a sovereign. 

This precise matter came before the Supreme Court in 
interpreting the word “person” as used in the Sherman 
Act. The Court said in 

United States v. Cooper Corporation, 312 U. S. 600, 
604. 

“Since, in common usage, the term ‘person’ does not 
include the sovereign, statutes employing the phrase 
are ordinarily construed to exclude it. (citing cases) ” 

The words used in the Railroad Retirement Act are plain 
and unambiguous. Nowhere in the Act does it appear that 
a constitutional officer of a sovereign state was to be ex- 
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eluded from an annuity to which lie was otherwise entitled 
for services rendered to a railroad or that he was to be 
deprived of that right because of his service to his sover¬ 
eign. The words are plain, and there Is no room for con¬ 
struction. 

Osaka Shosen Kaislia Live v. U. S., 300 U. S. 9S. 


As expressed by this Court in 

Ilevqcshaeh v. llengesbach, 73 App. D. C. 1,114 F 2d 
845. 

“. . . Where the language of a statute is plain there is 
nothing to construe. To give it a meaning different 
from that expressed by its plain language would be 
judicial legislation. ’’ 

And in the case of Red Canyon Sheep Co. v. lakes, 69 App. 
D. C. 27; 98 F 2d 308, this Court was asked to consult the 
legislative history of an Act to determine its meaning. In 
rejecting this request this Court said at page 40: 

“. . . And we cannot, we think, properly consult the 
legislative history, whether or not it may be said to 
show that the purpose of the legislation was to validate 
the Harvey exchange. In the Act of June 25, 1935, we 
are dealing with language which, we think, is quite 
without ambiguity, and under very well settled rules 
we cannot, under such circumstances, resort to legis¬ 
lative history; we must abide the will of Congress as 
plainly expressed (citing cases)” 

See also: 

Wood v. White, 68 App. D. C. 341, 97 F. 2d 646. 

DeRniz v. DeRniz, 66 App. D. C. 370, 88 F. 2d 752. 

Appellant submits that nowhere in the Railroad Retire¬ 
ment Act can a purpose be shown to exclude a constitutional 
officer of a sovereign state from the benefits of an annuity 
under the Act because of serving as such officer, that the 
language of the Act is plain and unambiguous, hence legis- 
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lative history should not be resorted to in interpreting the 
Act. 

c. Even if the Act were held to be ambiguous, an exam¬ 
ination of the legislative intent as shown by the purpose, the 
subject matter, the context, and the legislative history indi¬ 
cates that Congress did not intend a constitutional officer of 
a sovereign state to be excluded from his right to an annuity 
because of such service. 

j 

Congress passed the first Railroad Retirement Act in 
1934, Act of June 27, 1934, C. S68, secs. 1-14 (48 Stat. 1283- 
1289). This Act was declared unconstitutional by the Su¬ 
preme Court of the District of Columbia. Appeal was taken 
to this Court, but, before hearing in this Court, the United 
States Supreme Court granted certiorari, and affirmed the 
lower court decision in: 

| 

Railroad Retirement Board v. Alton R. Co., 295 U. S. 

330. j 

Thereafter Congress passed the Railroad Retirement Act 
of 1935, Act of Aug. 29, 1935, C. 812, Secs. 1-14, 49 Stat. 
967-973. 

This new act was again attacked in the Supreme Court 
of the District of Columbia, which found certain portions 
unconstitutional, after which, at the suggestion of the Presi¬ 
dent of the United States, the Association of American 
Railroads and the Railway Labor Executive Association got 
together and agreed on the principles to be contained in 
retirement legislation, and this resulted in the Railroad Re¬ 
tirement Act of 1937, which entirely amended the 1935 Act. 

See Hearings Before the Committee on Interstate Com¬ 
merce, United States Senate, Seventy-Fifth Congress, First 
Session on S. 2395 held May 21, June 1 and 2,1937, page 10. j 

As bearing on the exclusion from an annuity of individ¬ 
uals engaging in certain employment, in the hearings before 
the interstate Commerce Commission of the Senate, supra, \ 
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Murray D. Latimer, Chairman, Railroad Retirement Board, 
said, at pages 107 and 108: 

“Mr. Latimer. Unfortunately the testimony before 
the House, as accredited to me, was reversed: It made 
me refer to appropriations instead of revenues, and 
vice versa. 

“Of course, that reversal just makes my remarks 
worthless. I do not know how such a mistake should 
have happened: I have examined my original notes, 
from which I spoke at that time, and the items are cor¬ 
rectly stated there. 

“There are six points upon which I should like to 
comment. First of all, a suggestion has been made here 
that the bill should provide that a qualification for re¬ 
ceiving an annuity should depend only upon retirement 
from the railroad industry, and that the prescription of 
retirement from any subsequent occupation in which 
the railroad employee may engage, after leaving the 
railroad industry, should not be proposed, as has been 
proposed by some amendments which have been sug¬ 
gested. The statement has been further made that 
there is no precedent in any legislation, anywhere, for 
such a stipulation. In that connection I should like to 
call attention to the fact that the largest annuity system 
in the world does contain such a provision; that is the 
Social Security Act, title II. The provision in title II 
of the Social Security Act provides that the annuity 
shall not be paid in any month in which an employee 
engages in regular employment. That provision was 
included in the Social Security Act not for reasons of 
cost, but because it was thought that failure to include 
the provision would not be in the public interest. I 
think the reason for that is fairly obvious. 

“There has been a good deal of experience regarding 
pension systems before now. You are familiar, I think, 
Mr. Chairman, with the operation of a good many of 
the municipal pension systems and the State employees 
systems in New York, and with the operation of the 
civil-service retirement fund. There has been com¬ 
plaint in the City of Washington, in recent months, that 
the payment of pensions to persons who have retired 
under the Civil Service Retirement Act has given a 
certain income to men who have been engaged in the 
Government service, particularly in the mechanical 
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trades, and that they use the pension which they receive 
as a subsidy for cutting under the wages of their fellow 
workers. One organization, I believe, is now having 
trouble because their standard rate is $1.10 an hour, 
whereas the nonunion shops around town are doing the 
work for 85 cents an hour. It is well known that re¬ 
tired policemen and retired city employees frequently 
get jobs on the basis of cut wages. The feeling has 
been—and the committee on economic security was 
quite insistent—that whatever security measures are 
adopted in legislation should not be used as a substitute 
for scabbing. Suggestions which have been made here 
seem to me"to go dangerously near that point; in fact 
the Railroad Retirement Act, if amended as suggested 
by the subsequent amendment to the bill, would not go 
nearly so far as the Social Security Act, but would 
merely require retirement from the railroad industry 
or from the employment in which the person was last 
engaged prior to beginning to receive the annuity, but 
would leave him free to take other employment on a 
cut-wage basis. 

“I anticipate that that is a matter for considerable 
continuing study. It does seem to me that the amend¬ 
ment to the bill which has been suggested—to require 
this retirement—is a minimum step in a socially desira¬ 
ble direction.” 

‘ ‘ Senator Wagner. Which amendment do you mean ? 

“Mr. Latimer. That is the amendment to Section 2, 
which provides that a person is not to receive annuities 
unless he retires not only from the railroad industry 
but from the service of his last employer. 

“Senator Wagner. But he can go into some other 
industry? 

“Mr. Latimer. Yes. And I say that is less strict 
than the Social Security Act. 

“Senator Wagner. Yes; and it is something we shall 
have to deal with subsequently. 

“Mr. Latimer. In my judgment, unquestionably so. 

“Senator Wagner. Yes.” 

What Mr. Latimer was objecting to was so-called “scab¬ 
bing” in private industry by retired employees of either 
the railroads or of the government and he was suggesting 
that a provision be put in the Railroad Retirement Act 
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state in establishing and operating an Orphans’ Court was 
unquestionably exercising a sovereign or governmental 
function. 


2 . 

The Board erred in holding that recovery of the alleged 
erroneous annuity payments to appellant would not be con¬ 
trary to the purpose of the Railroad Retirement Act of 1937 
or against equity or good conscience. 

Lei; us assume, for the purpose of argument only, that this 
Court should hold that a sovereign state was within the 
meaning of the word “person” as used in the Act, even so 
appellant was not at “fault” in thinking otherwise, for 
surely reasonable men could have thought otherwise prior 
to a court decision interpreting this Act. 

The Act provides in Section 9(c): 

“There shall be no recovery in any case in which 
more than the correct amount of annuities, pensions, 
or death benefits under this Act or the Railroad Retire¬ 
ment Act of 1935 has been paid to an individual or pay¬ 
ment has been made to an individual not entitled there¬ 
to (including payments made prior to July 1, 1940) 
who, in the judgment of the Board, is without fault 
when, in the judgment of the Board, recovery would be 
contrary to the purpose of the sections or would be 
against equity or good conscience” August 29, 1935 
C 812 Section 9, as amended June 24, 1937, C 382, Part 
I, Section 1, (50 Stat. 314), October 10, 1940, C 842, 
Section 26, (54 Stat. 1100) 45 USCA 228i (c). 

In explaining the above, or a similar provision of the 
proposed 1937 Act, George H. Harrison, President of the 
Brotherhood of Railway Clerks, in testifying before the 
Senate Interstate Commerce Committee said, at page 27: 

“Mr. Harrison. Well, it is quite possible that some 
person may apply for a pension and may be awarded 
a pension, and then later on it might be discovered that 
there is some particular phase of the matter that does 
not permit him to qualify. He has already got the 
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pension and has spent the money, and in such an in¬ 
stance we would not get it back from him. On the other 
hand, we might make a mistake in calculating the 
amount of his pension. That is, the Retirement Board 
might. Further investigation might disclose that they 
allowed him too much service, or that something was 
wrong with his age.” 

It appears altogether clear that the intent of the Act is 
that erroneous payments are to be recovered back only from 
an annuitant who is at “fault” in obtaining the payments. 

The Board found appellant at fault because in their opin¬ 
ion a sovereign state is a “person” within the meaning of 
the Act and they thought this interpretation should have 
been apparent to appellant. 

It is not open to question that the word “person” inter¬ 
preted in its ordinary and customary usage does not include 
a sovereign state. If in a given act the word “person” is 
interpreted to include a sovereign state, it is because of 
various factors of statutory constructions that even men 
learned in the law find difficult to apply and that could 
hardly be known to a layman, and surely a layman who fails 
to interpret the word “person” as not including a sovereign 
state is not at “fault” within the meaning and purpose of 
this Act. 

CONCLUSION. 

Upon consideration of the foregoing it is respectfully sub¬ 
mitted that the decision of the Railroad Retirement Board 
should be reversed. 


George L. Hart, Jr., 

218 Munsey Building, 
Washington 4, D. C., 

Attorney for Petitioner. 


Arthur G. Lambert, 
Of Counsel. 
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United States Court of Appeals for the District of Co¬ 
lumbia Filed Jul S 1947 

In the United States Court of Appeals for the 
District of Columbia 

No. 9594 

Charles Alford Burke, 520 Osborne Lane, Sewickley, 
Pennsylvania, Petitioner 

v. 

Railroad Retirement Board, 844 North Rush Street, 
Chicago 11, Illinois, Respondent 

Petition of Charles Alford Burke to Review and Set Aside 
Decision of the Railroad Retirement Board 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia. 

1. Petitioner is a citizen of the United Stales and a resi¬ 
dent of the State of Pennsylvania. 

Nature of Proceedings as to Which Review is Sought 

l 

2. Petitioner seeks review of a final decision of the Rail¬ 
road Retirement Board entered August 15,1946, in the case 
of Charles Alford Burke, R. R. B. No. A-61S10, Claims Ap¬ 
peal Docket No. 354, and which is as follows: 

“Appellant has not established his eligibility for an annuity 
under the Railroad Retirement Act of 1937, and recovery of 
all erroneous payments made to him is hereby authorized 
and directed.” 

Facts and Statute Upon Which Jurisdiction is Based 

3. The jurisdiction of this Court to review the Board’s 
decision is based on Section 11 of the Railroad Retirement 
Act of 1937, as amended July 31, 1946, (45 USCA 228 (k)) 
and Section 5 (f) of the Railroad Unemployment Insurance 
Act, as amended July 31, 1946 (45 USCA 355 (f)) which 
provide: 
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“Decisions of the Board determining' the rights or liabili¬ 
ties of any person under this Act shall be subject to judicial 
review in the same manner, subject to the same limitations, 
and all provisions of law shall apply in the same manner as 
though the decision were a determination of corresponding 
rights or liabilities under the Railroad Unemployment In¬ 
surance Act except that the time within which proceedings 
for the review of a decision with respect to an annuity, pen¬ 
sion, or lump-sum benefit may be commenced shall be one 
year after the decision will have been entered upon the rec¬ 
ords of the Board and communicated to the claimant.” 60 
Stat. 735; 45 USCA 228K. 

“Any claimant, or any railway labor organization or¬ 
ganized in accordance with the provisions of the Railway 
Labor Act, of which claimant is a member, or any other 
party aggrieved by a final decision under subsection (c) of 
this section, may, only after all administrative remedies 
within the Board will have been availed of and exhausted, 
obtain a review of any final decision of the Board by filing 
a petition for review within ninety days after the mailing 
of notice of such decision to the claimant or other party, or 
within such further time as the Board may allow in the 
United States circuit court of appeals for the circuit in 
which the claimant or other party resides or will have had 
his principal place of business or principal executive office, 
or in the United States Circuit Court of Appeals for the 
Seventh Circuit or in the Court of Appeals for the District 
of Columbia. A copy of such petition, together with initial 
process, shall forthwith be served upon the Board or any 
officer designated by it for such purpose. Service may be 
made upon the Board by registered mail addressed to the 
Chairman. Within fifteen days after receipt of service, or 
within such additional time as the court may allow, the 
Board shall certify and file with the court in which such 
petition has been filed a transcript of the record upon which 
the findings and decision complained of are based. Upon 
such filing the court shall have exclusive jurisdiction of the 
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proceeding: and of the question determined therein, and 
shall give precedence in the adjudication thereof over all 
other civil cases not otherwise entitled by law to precedence. 
It. shall have power to enter upon the pleadings and tran¬ 
script of the record a decree affirming, modifying, or re¬ 
versing the decision of the Board, with or without remand¬ 
ing the cause for rehearing. The findings of the Board as 
to the facts, if supported by evidence and in the absence of 
fraud, shall be conclusive. Xo additional evidence shall be 
received by the court, but the court may order additional 
evidence to be taken before the Board, and the Board may, 
after hearing such additional evidence, modify its findings 
of fact and conclusions and file such additional or modified 
findings and conclusions with the court, and the Board shall 
file with the court a transcript of the additional record. 
The judgment and decree of the court shall be final, subject 
to review as in equity cases.” 60 Stat. 738; 45 USCA 
355 (f). 

The Statutes Are Applicable to the Instant Case by 
Reason of the Following: 

4. Petitioner is a person whose rights and liabilities un¬ 
der the Railroad Retirement Act have been determined by 
the Board under an erroneous final decision. 

5. The decision of the Board is with respect to an an¬ 
nuity and this proceedings for review of the decision is 
commenced within one year of August 15, 1946, the date 
upon which the decision was entered upon the records of 
the Board and communicated to the claimant. 

6. All administrative remedies within the Board have 
been availed of and exhausted. 

The Relief Prayed 

7. Your petitioner prays that the decision of the Rail¬ 
road Retirement Board entered August 15, 1946, be re¬ 
viewed and set aside in both aspects of the decision, namely: 

(a) The decision that petitioner has not established his 
eligibility for an annuity under the Act. 


(b) The decision authorizing and directing recovery of 
all payments made to petitioner under the Act. 

Points Upon Which Petitioner Intends to Rely. 

! 

8. Your petitioner intends to rely on the following points: 

(a) The Board’s decision is based on an erroneous, arbi¬ 
trary, and illegal interpretation of the Railroad Retirement 
Act. 

(b) The Board’s decision is based on an erroneous, arbi¬ 
trary and illegal definition and interpretation of the words 
“employer” and “person” as used in the Railroad Retire¬ 
ment Act. 

(c) The Board erred in holding that petitioner while 
serving as assistant clerk of the Orphans Court of the 
County of Allegheny, Pittsburgh, Pennsylvania, was em¬ 
ployed by a “person” within the meaning of the Railroad 
Retirement Act. 

(d) The Board erred in holding that petitioner had not 
met the eligibility requirements for an annuity under the 
Railroad Retirement Act. 

(e) The Board erred in holding that petitioner was not 
entitled to annuity payments received by him with respect 
to the period from June 24, 1937 to October 1, 1940. 

(f) The Board erred in holding that recovery of the al¬ 
leged erroneous annuity payments to petitioner would not 
be contrary to the purpose of the Railroad Retirement Act 
or against equity or good conscience. 

(g) The findings of the Board as to the facts are not 
supported by substantial evidence. 

Therefore, your petitioner prays that the relief prayed 
for in paragraph 7 of this petition be granted. 
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12 Officially Filed Aug 10 1937 Railroad 

Retirement Board 

Read Instructions Before Filling Out This Form 

Form AA 1 
(Rev. Nov. 11, 1936) 

ORIGINAL.—To be returned to 

Railroad Retirement Board 
Washington, D. C. 

Application for Annuity to Railroad Retirement Board 

Washington, D. C. 

R. R. B. No. A61810 

I hereby apply for an annuity under the provisions of 
the Railroad Retirement Act of 1935, such annuity to begin 
June 5th, 1937, by which date my retirement from all car¬ 
rier service shall have become effective. I understand that 
all rights to return to carrier service must be terminated 
before an annuity can start to accrue. I hereby certify that 
all statements made by me in the following form are cor¬ 
rect to the best of my knowledge and belief. 

(Signature) Chas. A. Burke. 

(Write—do not print) 

Note. —This application must be signed 
by the applicant in ink or indelible 
pencil on the line above. If signature 
is by mark, it must be witnessed by 
two persons who can write, giving 
their address in full. 

Address of applicant (print): 

Street and number 6333 Howe Street 

Town or city (post office) Pittsburgh, 
Pa. 

County Allegheny State Penna. 




Date signed August 5th, 1937. 

Note. —Two witnesses necessary when applicant signs by 
mark. 

Witness: 

(Signature). 

(Address). 


Witness: 
(Signature) 
(Address). 


1. Name (print) Charles Alford Burke. 

2. Sex (M or F) M. 

3. Race White. 

4. Place of birth Carnegie—Allegheny—Penna. 

(Print) (Town or city) (County) (State) 

5. Date of birth Dec. IS, 1871. 

6. Is this the first application (on approved form) you 
have made to the Railroad Retirement Board for an an¬ 
nuity? Yes. If not, give date of previous application (s) 

., 193.. 

7. Are vou now actually working for a railroad or other 
carrier for compensation? Yes (See Remarks). 

8. If not, give the date you last worked for compensation 


9. Name of railroad or other carrier for which you are 
now working or for which you last worked. (Write out in 
full—do not use initials) Pennsylvania Railroad Company. 

10. Have you been retired from the service of a railroad 
or other carrier on account of mental or physical disability? 
(Yes or No) No. 

If so retired, give date of retirement., 

(Month) (Day) 

193..., and name of carrier: . 
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13 11. Are you married or single? Married. If mar¬ 

ried, give name and birth date of wife (or husband) 
if living: 

Name Sue Stelle Burke. Birth date October 3,1872. 

(Month) (Day) (Year) 

12. If you elect to accept an annuity smaller than it other¬ 
wise would be in order to provide an annuity for your wife 
(or husband) if surviving after your death, mark an “X” 
in one of the three squares below to indicate how you wish 
the total annuity distributed between yourself and wife (or 
husband). If you do not elect one of the three following- 
options, your application will be for a regular life annuity 
under the Act. (Do not mark more than one square—Do 
not erase.) 

Option (a) If you desire your wife (or husband) to re¬ 
ceive the same annuity after your death that you will receive 
during your life, mark an “X’ 7 in this square.□ 

Option (b) If you desire your wife (or husband) to re¬ 
ceive 75 percent of the annuity after your death that you 
will receive during your life, mark an “X” in this square □ 

Option (c) If you desire your wife (or husband) to re¬ 
ceive 7)0 percent of the annuity after your death that you 
will receive during your life, mark an “X” in this square □ 

13. State the total number of years and calendar months 
during which service was rendered for compensation for 
any railroad or other carrier. (A calendar month in which 
service was performed for compensation counts as 1 month, 
and 12 such months constitute 1 year.) 

Years 33. Months 10. 

14. Show below periods of one or more full calendar 
months in which you did not receive compensation on a 
carrier pay roll: (See Remarks) 
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FROM 



TO 

FROM 



TO 


Month 

Dav 

Year 

Month 

Day 

Year Month 

Day 

Year 

Month 

Day 

Year 

June 

15 

1923 

March 

16 

1924 March 

15 

1930 

Dec. 

3 

1930 

March 

18 

1924 

Dec. 

14 

1924 Dec. 

5 

1930 

Sept. 

15 

1931 

Dec. 

16 

1924 

Sept. 

7 

1925 Sept. 

17 

1931 

June 

15 

1932 

Sept. 

9 

1925 

June 

14 

1926 June 

17 

1932 

March 

15 

1933 

June 

10 

1926 

March 

14 

1927 March 

17 

1933 

Dec. 

17 

1933 

March 

1G 

1927 

Dec. 

7 

1927 Dec. 

19 

1933 

Sept. 

16 

1934 

Dec. 

9 

1927 

Sept. 

16 

1928 Sept. 

18 

1934 

June 

16 

1935 

Sept. 

IS 

1928 

June 

13 

1929 June 

18 

1935 

March 

15 

1936 

June 

15 

1929 

March 

13 

1930 March 

17 

1936 

Dec. 

15 

1936 






Dec. 

17 

1936 

Aug. 

5 

1937 


15. Average compensation : 

(a) If record lias been kept, state total compensation re¬ 
ceived from any carrier for services performed from Jan¬ 
uary 1, 1924, to December 31, 1931, inclusive: $73.85. 

(b) State total number of calendar months in which the 
compensation reported in (a) was earned 11 (See Re¬ 
marks). 

(c) If earnings record has not been kept, indicate as 
nearly as possible the average monthly compensation re¬ 
ceived for services performed from January 1, 1924, to and 
including December 31, 1931; or various rates of pay re¬ 
ceived for serviecs performed during that period, with 
dates for which applicable; or other pertinent information 
which would enable the Board to determine an approximate 
average. Indicate clearly what the information recorded 

is . 

14 16. Dates of railroad or other carrier service: 

Show your first railroad service in space (a) and 
other service in following spaces in date order. If not 
enough spaces are provided, use a separate sheet and attach 
it securely to the application blank. Use separate space 
for each carrier for which you worked and for each occupa¬ 
tion in which you were employed, if the change in occupa¬ 
tion involved a change in pay roll. 

(a) 1. Name of railroad or other carrier The Pennsyl¬ 
vania Railroad Company. 
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2. Last occupation Head Clerk. 

3. Department Accounting. 

4. Division Auditor of Freight Traffic. 

5. Location Philadelphia, Pa. 

6. Date began service August 13,1889. 

7. Date ended service 6-15-23. 

8. Cause of termination . 

9. Exact name on pay roll C. A. Burke. 

#####****• 

15 17. This section should be filled in and signed 

ONLY if your services with a railroad or other car¬ 
rier have been terminated and you no longer hold rights 
to return to such service. 

Note.— An annuity cannot start to accrue prior to the 
date that rights to return to service have been terminated. 

I hereby certify that my last compensated carrier or em¬ 
ployee representative service was rendered., 

(Date) 

that such service was definitely terminated on. 

(Date) 

and that I have relinquished all rights to return to the ser¬ 
vice of any carrier. Should I accept employment with any 
carrier in the future or should I act as an employee repre¬ 
sentative for compensation, I will promptly advise the Rail¬ 
road Retirement Board. 


(Signature—Write, do not print) 

Remarks: See separate sheet attached. 

Remarks: Regarding #14 and 15, I have been on leave 
of absence since June 15, 1923, in accordance with estab¬ 
lished practices of my employer and during 1924-31 worked 
one day at the expiration of each nine month period and, 






11 


therefore, still maintain my status as an employe. My 
earnings 1924-1931 are made up as follows: 

1924— $13.20 (2 days—3/17 & 12/15) 

1925— 6.85 (1 day —9/8) 

1926— 6.85 (1 day —6/15) 

1927— 13.20 (2 days—3/15 & 12/8) 

1928— 6.85 (1 day —9/17) 

1929— 6.85 (1 day —6/14) 

1930— 13.20 (2 dvs.—3/4 & 12/4) 

1931— 6.85 (1 day —9/16) 

However, my earnings 1915-1922 were $15,035.05 for 96 
months with $1,003.60 earned in the first 5 1 /> months of 1923. 
If consistent with the provisions of the Amended Retire¬ 
ment Act please place this application in line for an annuity 
advising me respecting same so that I may inform my em¬ 
ployer that my last day of compensated service was ren¬ 
dered on Dec. 16,1936. 

16 C-13a (1937 Act) 

Adopted Aug., 1937 A-61810 

RAILROAD RETIREMENT BOARD 
Washington 

Certificate of Termination of Service 

IMPORTANT—If you are under 65 years of age and en¬ 
titled to a disability annuity, do not fill in this form but re¬ 
turn it with a statement on the reverse side to the effect 
that you are claiming a disability annuity. 

I, Charles Alford Burke, 6333 Howe Street, Pittsburgh, 

(Name and Address) 

Pennsylvania, certify that I am not now in the service of an 
employer* and that I last worked for an employer* for com¬ 
pensation on December 16 1936. I relinquished all 

(Month) (Day) (Year) 




rights to return to employer* service on June 5 1937. 

(Month) (Day) (Year) 


I have not worked for any other person, institution, or 
company for compensation since I last worked for an em¬ 
ployer*, except as follows: (Note: If you have not been 
employed for compensation since you last worked tor an 
employer*, insert the word “None” on this line None.) 

Since leaving the service of an employer*, I worked for 
the person, institution, or company whose name and ad¬ 
dress is shown below. 

Name.Address. 

Date I last worked for such person, institution, or com¬ 
pany . 

(Month) (Day) (Year) 

Date on which I relinquished all rights to return to such 

employment . 

(Month) (Day) (Year) 
Have you notified this employer of relinquishment of all 

rights to return to such employment?. 

(Yes or No) 


Note: The Board will in all cases obtain from the em¬ 
ployer, person, institution, or company, a confirmation of 
the employee’s statement that all rights to return to em¬ 
ployment have been relinquished. 

Should I return to the service of any employer*, or of the 
person, institution, or company named above, if any, I will 
promptly notify the Railroad Retirement Board. 

Note: The Act provides that no annuity shall be paid 
with respect to any month in which an individual in receipt 
of an annuity shall render compensated service to an em¬ 
ployer or to the last person by whom he was employed prior 
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to the date on which the annuity began to accrue. Individ¬ 
uals receiving annuities shall report to the Board imme¬ 
diately all such compensated service. 

Chas. A. Burke 
(Signature) 

(Date Signed) Sept. 27, 1937 

(Note: Sign in ink or indelible 
pencil. Signature must be wit¬ 
nessed by two persons giving 
their names and addresses in 
full. If applicant signs by 
mark, the reason for his inabil¬ 
ity to sign his name must be ex¬ 
plained in the space below.) 

Witness: 

(Signature) Fred Rockmann 

(Address) 143 Highland Avo., West View, Pa. 

(Signature) Howard I. Turner, Jr. 

(Address) 6032 Dalzell Place, Pittsburgh, Pa. 

Remarks: . 

* Sec* definition of “employer” on reverse side of this sheet. 

{Reverse side of sheet) 

17 Definition of Employer 

The term “employer” means an employer as defined in 
Section 1 of the Act of June 24, 1937, and includes express 
companies, sleeping car companies, and carriers by rail¬ 
road subject to Part I of the Interstate Commerce Act, also 
labor organizations, national in scope, organized in accor¬ 
dance with the provisions of the Railway Labor Act, as 
amended, and certain other companies, such as traffic as¬ 
sociations, weighing and inspection bureaus, etc., controlled 
by two or more employers and performing a service in con¬ 
nection with railroad transportation. 
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Penalties 

Sec. 13 of the Railroad Retirement Act of 1937, amend¬ 
ing the Act of 1935, reads in part: 

“Any . . . individual . . . who shall knowingly make or 
aid in making any false or fraudulent statement or claim 
for the purpose of causing an award or payment under such 
Acts, shall be punished by a fine of not more than $10,000 
or by imprisonment not exceeding one year.” 
#**•*■****• 

20 ERR-8 

Adopted Apr. ’38 

May 25 1938 

RAILROAD RETIREMENT BOARD 
Claims Service 

Employment Relation Questionnaire 

(To be executed where the applicant was not in com¬ 
pensated service on August 29, 1935.) 

Applicant Charles Alford Burke A-61810. 

Employer The Pennsylvania Railroad Company. 

Department and Division General Office—A. F. A. Di¬ 
vision. 

Last Occupation prior to August 29, 1935 Head Clerk— 
Philadelphia (L. D. W. June 17,1935). 

(Prior to Aug. 29, 1935) Is position to which he holds 
rights “excepted” from clerk’s schedule) ? 

1. On August 29, 1935, was applicant recorded as (a) On 
furlough? Yes. (b) On leave of absence? No. (c) Ab¬ 
sent on account of sickness or disability ! No. (d) If nega¬ 
tive answers are made to (a), (b) and (c), state date and 
cause of separation from service. 

Note: If answers to questions (a), (b) and (c) are all 
in the negative, the date in (d) should be prior to August 
29, 1935, and the following questions need not be answered. 
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2. (a) Was there in effect on or prior to August 29,1935, 

a rule under which the applicant was required to retire, or 
considered as retired upon attaining: a certain age? Yes. 
(b) Did applicant reach such age prior to August 29, 1935, 
while the rule was in effect? No. (c) If so, was such rule 
applied?. (d) If not, give details. 

3. Did the employer take any action with respect to the 
applicant before August 29, 1935, such as granting him a 
gratuity or special allowance, removing his name from the 
seniority roster, closing his employment record, or giving 
him any notice; indicating by such action the improbability 
of his return to compensated service? No. If so, describe 
such action under “Remarks”. 

4. (a) Was the applicant’s name on a seniority roster on 

August 29,1935, in accordance with an applicable rule gov¬ 
erning employees of his class? Not on roster, (b) Specify 
roster and date thereof? “Excepted” position in Acctg. 
Dept, (c) Was applicant’s name later removed from the 
roster for a reason which occurred prior to August 29,1935? 
. (d) If so, give date and reason. 

5. Were there positions on August 29, 1935, in the class 
lo which his seniority attached? Yes. 

6. Date of last compensated service prior to August 29, 
1935 6-17-35. 

7. Specify (by reference to documents already filed with 
the Board) the agreement and rule number or established 
practice, if any, which would have operated to restore the 
applicant to compensated service. Summary No. 11—Ef¬ 
fective 2-16-35. Could be recalled to service at any time. 

8. If applicant reentered compensated service subsequent 
to August 29, 1935, give date, occupation, department, divi¬ 
sion and seniority date. Feb. 16, 1936, Head Clerk, Ac¬ 
counting Dept. General Office. 

9. Explain any change that may have occurred in the 
status between the first day subsequent to termination of 
compensated service and August 29, 1935; such as from 
furlough to leave of absence, etc. Returned to duty 6-17-35. 
Furloughed 6-18-35. 
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(This form should bo completed in accordance with in¬ 
structions contained in letter dated April 12, 1938 from 
Chairman of the Railroad Retirement Board) 

21 Execute Part I, II, or III, Depending- Upon the 
Status of the Employee on August 29, 1935. 

I. Where the applicant was recorded as being on August 
29, 1935 on furlough: 

(a) Occupation from which furloughed Head Clerk. 

(b) Date of last furlough prior to August 29, 1935 
6-18-35. 

(c) Was the applicant subject to call for service? Yes. 
At anv time. 

(d) If called, did he report? Yes. 

(e) If he did not report, why?. 

(f) If not called, did junior employees on the same roster 

or district serve during such furlough?. 

(g) If so, why was applicant not called?. 

(h) Was he ready and willing to serve? See remarks. 

State basis for answer, as personal observation, medical 
reports, etc. 

II. Where the applicant was recorded as being on August 
29,1935 on leave of absence: 

(a) Date and duration of last leave of absence prior to 

August 29, 1935 . 

(b) Reason for absence . 

III. Where the applicant was recorded as being on Au¬ 
gust 29, 1935 absent by reason of sickness or disability, or 
where the answer to 1(e) or 11(b) above was “sickness” or 
“disability”: 

(a) Was the absence authorized upon the basis of a re¬ 
port by a carrier surgeon?. If not, Explain 


(b) What proof was required as to the continued exist¬ 
ence of disability up to and including August 29, 1935? 


(c) Was such proof furnished? 
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(d) Was tbe applicant, prior to August 29, 1935, per¬ 
manently disqualified for service?. 

(e) Was tbe applicant in receipt of relief or other dis¬ 
ability benefits or allowances on August 29, 1935?. 

If so, explain, indicating source of payment. 


Remarks: Applicant was furloughed 6/16/23 and return 
to duty one dutv in each nine months thereafter giving him 
continuous service until 9-14-37 when he did not report for 
duty after being furloughed 12-17-36 and marked left ser¬ 
vice 9-14-37. 

“Head Clerk” position is “excepted position”. He 
could have been recalled at any time and did report as 
shown above. 

H W Bowker 

Asst. Chief Clerk, Pension Dept. 

(Name and Official Title) 

6-23-38 

(Date) 

22 Form ERR-9 

Findings of Fact and Conclusions of Law with Respect to 
the Existence of an Employment Relation between appli¬ 
cant, Charles A. Burke, A-61810 and 
(name) 

The Pennsylvania R. R. Co. on August 29, 1935. 

(name of Employer) 

I have examined with care the statement of facts on Form 
ERR-8 and have compared those statements with all the 
other relevant data, if any, in the file and find them to be 
correct according to the weight of the available evidence. 
Such statement hereby constitutes my findings of fact with 
respect to the claim of the applicant to an employment re¬ 
lation, within the meaning of the 

Railroad Retirement Act of 1937 or 35, on and after 
August 29, 1935. 

(strike out inapplicable words) 
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Based on these findings of fact, I conclude that the ap¬ 
plicant had an employment relation within the meaning of 
the Railroad Retirement Act of 1937 or 35, on and after 
August 29, 1935. 

(Signature cannot be read) 
Adjudicator 

Jun 30 1938 
(Bate) 

F C L Atherty (?) 
Reviewer 


Jun 30 1938 
(Date) 

23 C-53 

Rev. Aug. ’38 

RAILROAD RETIREMENT BOARD 
Washington 

Claims Service 
M. E. Lynch, Director 


Murray W. Latimer 
Chairman 
J. A. Dailey 
L. M. Eddy 


Charles L. Hodge 
Secretary 

August 27, 1938 

A-61810 

Mr. E. B. Hunt 

Supt., Relief & Pensions 

Pennsylvania Railroad Company 

Dear Sir: 

This is to advise that effective June 24, 1937, the* person 
whose name appears below and whose last employer ser¬ 
vice was rendered your company, has, in accordance with 
the provisions of the Railroad Retirement Act, been 
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awarded a partial annuity under Section 2(a) Sub-Section 

I, of the 1937 Act, pending verification of additional factors. 
Name Charles Alford Burke 

Address 6333 Howe Street, Pittsburgh, Pennsylvania 
Last Occupation Head Clerk 

Location or Division Accounting Dept., Philadelphia 
Date of Last Service December 16, 1936 
The Railroad Retirement Board should be immediately 
notified if at any time this annuitant returns to compen¬ 
sated service for your company. 

Very truly yours, 

M E Lynch 

24 C-1S 

Rev. Nov. 1937 

Claims Service 
M. E. Lynch, Director 

Murray W. Latimer 
Chairman 

J. A. Dailey 
L. M. Eddy 


Charles L. Hodge 
Secretary 

Railroad Retirement Board 
Washington 

August 27, 193S 

Mr. Charles Alford Burke 
6333 Howe Street 
Pittsburgh, Pennsylvania 

Dear Sir: 

Based upon your application and the evidence of record, 
an annuity under the Railroad Retirement Act lias been 
approved in your favor, effective June 24 1937, payable 










during your lifetime, and in the monthly amount of $55.82. 

The above represents a partial annuity, pending final de¬ 
termination of your full rights with respect to the service 
and compensation claimed. 

In due course of business, and at the earliest practicable 

date, you will receive a check for $738.68, covering the 

amount due from the effective date to Julv 31 1938. Regu- 

lar payments thereafter will be mailed to reach you on or 

about the first day of each month and will cover the amount 

due for the preceding month. Payments will continue in 

the amount set forth in the first paragraph hereof until such 

time as the full amount to which vou mav be entitled can be 

* • 

determined and the necessary adjustment can be made. 

The Board takes pleasure in sending you herewith a Cer¬ 
tificate of Annuity, evidencing the fact that you have retired 
from employer service and are entitled to receive the above 
annuity. 

Your attention is invited to Section 2 (d) of the 1937 Act, 
which is as follows: 

“No annuity shall be paid with respect to any month in 
which an individual in receipt of an annuity hereunder shall 
render compensated service to an employer (under the Act) 
or to the last person by whom he was employed prior to the 
date on which the annuity began to accrue. Individuals re¬ 
ceiving annuities shall report to the Board immediately all 
such compensated service.” 

In any future correspondence in connection with this an¬ 
nuity, give the name as above written and refer to No. 
A-61310. 

Very truly yours, 


Enclosure—1 


M. E. Lynch 
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County of Allegheny 
Pittsburgh, Pa. 

33 Office of Register of Wills and Clerk of 

Orphans’ Court 
John M. Huston 

Register of Wills and Ex-Officio Clerk of Orphans’ Court 

J. I. Simon 
Deputy Register 

October 23rd, 1940. 


To whom it may concern: 

Charles A. Burke was employed by me from January 1, 
1936 until December 31, 1939, the expiration of my term 
of office. 

He was re-employed by me January 1, 1940 and is in my 
employ at this time. 


JMHiDIS 


John M. Huston 
Register of Wills 


i 


I 


37 Oct 31 1940 

Mr. Charles Alford Burke 
6333 Howe Street 
Pittsburgh, Pennsylvania 

In reply refer to 
R.R.B. No. A-61810 j 

Dear Sir: 


Pending further investigation, it becomes necessary to 
suspend payment of your monthly annuity of $55.82 for the 
following reasons: 

On September 27, 1937, you executed Form C-13a, “Cer¬ 
tificate of Termination of Service,” indicating thereon that 
you last worked for an employer for compensation on De- j 
comber 16, 1936, and relinquished all your rights to return 


I 
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to siu'h service on June 5, 1037. Carrier records indicate 
your last day of compensated service was performed on 
December 1G, 1936, and you relinquished your rights to re¬ 
turn to such service on August 5, 1937. You further stated 
that since you last worked for an employer, you have not 
worked for any other person, institution or company for 
compensation. The word “None” was inserted. 

On the strength of this information and other evidence 
submitted, your application was certified on August 27, 
193S, for a partial monthly annuity of $55.82, effective June 
24,1937. 

We are now in receipt of advice from Mr. John M. Hus¬ 
ton, Register of Wills of the County of Allegheny, Pitts¬ 
burgh, Pennsylvania, which refutes the information that 
you have indicated on Form C-13a. Mr. Huston states that 
you have been employed by him since January 1, 1936, and 
that you are still in his employ at this time. 

The Railroad Retirement Act of 1937 provides that no 
annuity shall be paid with respect to any month in which an 
individual in receipt of an annuity shall render compen¬ 
sated service to an employer or to the last person by whom 
he was employed prior to the date on which the annuity be¬ 
gan to accrue, and that individuals receiving annuities shall 
report to the Board immediately all such compensated ser¬ 
vice. 

38 Under the circumstances it becomes necessary to 
suspend payment of your monthly annuity and to in¬ 
vestigate your employment with Mr. John M. Huston, Reg¬ 
ister of Wills of Allegheny County, Pittsburgh, Pennsyl¬ 
vania. 

Please advise the title of your job under Mr. Huston, the 
nature of your duties, the amount of compensation received, 
the number of days per week and hours per day which you 
worked; also state whether you are subject to the continuing 
authority of Mr. Huston to supervise and direct the manner 
of rendition of your service, which service you render for 
compensation. Also advise whether you have a desk or 


space in Mr. Huston’s office and whether you maintain any 
records or make any reports of the progress of your work 
to Mr. Huston. If you travel in line with your duties, 
kindly advise whether you are allowed transportation and 
hotel expenses. 

Please state whether Mr. Huston’s position as Register 
of Wills is elective or appointive. 

Very truly yours, 

M. E. Lynch 

Acting Director of Retirement Claims 

# *#•#***# # 

39 Pittsburgh, Pa., November 6, 1940. 

R.R.B. No. A—61810 

Mr. M. E. Lvnch, 

Acting Director of Retirement Claims, 

Railroad Retirement Board, 

Washington, D. C. 

Dear Sir:— 

In reply to yours of the 31st ulto relative to employment 
under John M. Huston, Register of Wills of Allegheny 
County, Pennsylvania, please be advised that I am a clerk 
with various clerical duties for five and one-half days per 
week, of six hours per day for $225.00 per month, but I am 
not required to make reports or records of my work. 

Mr. Huston is elected to this office. 

I do not believe that this matter can be satisfactorily ad¬ 
justed through correspondence and respectfully request the 
privilege of appearing before you for a hearing in the mat¬ 
ter. 

Very truly yours, 

Charles A. Burke 
6333 Howe St. 
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54 Railroad Retirement Board 

Appeals Council 
Washington, D. C. 

January 21, 1941 

In the Matter of: 

Charles Alford Burke 
0333 Howe Street 
Pittsburgh, Pennsylvania 

R. R. B. No. A-61810 
Appeal No. 2092 

Appearances: 

Members of Appeals Council: 

Jasper F. Miller, Acting Chairman 
M. L. Rushlow 
Howard J. Shea 
C. C. Thorpe 

Mr. Charles Alford Burke 
Mr. William C. Gray 
2707 Adams Mill Rd., N. W. 

Washington, D. C. 

55 Proceedings 

Mr. Miller: Hearing before the Appeals Council 
on A-61810, Charles Alford Burke. The hearing convened 
at 1:40 p. m., January 21, 1941, in Room 713, District 
National Bank Building, Washington, D. C. Present, four 
members of the Appeals Council, the applicant, and Mr. 
Gray. 

(The applicant was duly sworn by the Acting Chair¬ 
man.) 

Mr. Miller: Mr. Shea, will you briefly set forth what facts 
now appear in the file of the applicant? 

Mr. Shea: Charles Alford Burke filed an application for 
annuity with the Railroad Retirement Board, on August 
10, 1937, stating that he was born December 18, 1871, and 
that he was at that time employed by the Pennsylvania 



25 


Railroad Company. Under “Remarks” in his application 
for annuity the applicant stated that he had been on leave 
of absence since June 15, 1923, in accordance with estab¬ 
lished practices of his employer and that during the 1924- 
1931 he worked one day at the expiration of each nine- 
month period and therefore still maintains his status as 
an employee. lie requested that if consistent with the pro¬ 
visions of the Retirement Act his application be placed in 
line for annuity, advising with respect to same so that he 
might inform his employer that his last day of compen¬ 
sated service was rendered on December 16, 1936. 

On September 28,1937, the applicant tiled with the Board 
R.R.B. Form C-13a and certified that on September 27. 
1937, he was not in the service of an employer and that 
he last worked for an employer for compensation on 
December 16, 1936, and relinquished all rights to return 
to employer service on June 5, 1937. 

The applicant also stated in that form as follows: “I 
have not worked for any other person, institution, 
56 or company for compensation since I last worked for 
an employer, except as follows: (NOTE: If you have 
not been employed for compensation since you last worked 
for an employer, insert the word ‘None’ on this line”. The 
word “None” has been inserted on that form. 

On August 27, 1938, Mr. Burke was informed that based 
upon his application and the evidence of record, an 
annuity under the Railroad Retirement Act had been 
approved in his favor effective June 24, 1937, payable 
during his lifetime in the monthly amount of $55.82. In 
that letter he was also informed by the Division of Retire¬ 
ment Claims that the amount of the annuity represented a 
partial annuity pending final determination of his full 
rights with respect to the service and compensation 
claimed. The annuity which was certified in the appli¬ 
cant’s behalf was based on earnings in the test period, that 
is, 1924-1931, upon the basis of 80% of the Interstate Com¬ 
merce Commission figures covering Pennsylvania Railroad 
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clerks in Division Xo. 10, that is, 80^ of $134.23, or $107.38. 
The certification was based on this calculation in view of 
the fact that the Division of Retirement claims apparently 
felt that the applicant’s service during the base period was 
not representative of earnings for service prior to January 
1, 1937. 

Under date of September 24, 1940, the Division of Re¬ 
tirement Claims requested a field investigation in connec¬ 
tion with the applicant’s claim for annuity, requesting a 
determination as to whether the applicant performed ser¬ 
vice of any nature for any other person, institution, or 
company before the date his annuity began to accrue, 
which was June 24, 1937. As a result of that investiga¬ 
tion, the Division of Retirement Claims came into posses¬ 
sion of information that indicated the applicant had been 
employed at least from January 1, 1936, through October 
23, 1940, for the Register of Wills, County of Allegheny, 
I Mttsbu rgh, Pennsylvania. 

o7 Under date of October 31, 1940, the applicant was 
informed of the result of the investigation and also 
that the Railroad Retirement Act of 1937 provides that no 
annuity shall be paid with respect to any month in which 
an individual in receipt of an annuity shall render com¬ 
pensated service to an employer or to the last person by 
whom he was employed prior to the date on which the 
annuity began to accrue, and that individuals receiving 
annuity shall report to the Board immediately all such 
compensated service. The applicant was further informed 
in that letter that under the circumstances it becomes 
necessary to suspend payment of his monthly annuity and 
to investigate his employment with Mr. John M. Huston, 
Register of Wills of Allegheny County, Pittsburgh, 
Pennsylvania. 

The annuity which had been certified to the applicant 
was apparently suspended effective October 1, 1940. Under 
date of November 29, 1940, the applicant was informed by 
the Division of Retirement Claims as follows: 
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(Entire letter dated November 29, 1940, read by Mr. 
Shea and contained in the file.) 

On December 16, 1940, the applicant was interviewed 
by Railroad Retirement Board employee R. J. Avenett. 
Mr. Avenett\s report of that interview states that the 
applicant was informed of the provisions of Section 2 (b) 
of the 1937 Act, the purpose of Form C-13a, and the ques¬ 
tion of refunding the overpayment was discussed at length, 
both the possibility of refunding the full amount at one 
time and of spreading refund payments over a period of 
time. It was stated on that report that the applicant said 
he was not in a financial position to refund the amount of 
overpayment and desired to appear before the 
r>S Appeals Council in connection therewith. Attached 
to the report of the interview was a statement dated 
December 16, 1940, addressed to the Board and signed by 
the applicant, as follows.: 

“Owing to my misunderstanding of the ‘Employment 
Clause" on form C-13a, in making application for annuity; 
I am now informed by the Claims Examiner in the missing 
records unit that I have made an incorrect statement and 
I respectfully request a hearing before the Appeals 
Council/’ 

On January 21, 1941, the applicant filed with the 
Appeals Council R. R. B. Form AC-1 to appeal from the 
initial decision of the Claims Service, and requested a 
hearing in connection therewith. 

Mr. Miller: Those are the facts as they now appear in 
the file, Mr. Burke, and you may proceed to tell us your 
story in your own way. 

Mr. Burke: Well, that statement there that I discussed 
with Mr. Avenett about the payment back of the money, 
he asked me that particularly, if that is what I was coming 
to see about, whether I could pay it in part payments or 
had to pay it all at once, but I told him no, that wasn’t the 
idea, that I didn’t think it was just. He hasn’t gotten my 
idea there at all, about the payments. That would be 
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settled later if I got an adverse decision. We didn’t dis¬ 
cuss what was to be done. I remember him asking me if 
that is what I wanted and 1 said no, that wasn’t it. 1 didn’t 
think it was a fair decision, that that would come later if 
I got an adverse decision. 

My idea of this is that 1 have worked for the Pennsyl¬ 
vania Railroad since 1889 and at the time they moved their 
office to Philadelphia from Pittsburgh 1 had 33 years and 
10 months service in. At that time 1 was an alderman, had 
been elected some years before that; I carried on my alder¬ 
man's office, real estate, insurance business, and all, at the 
same time I worked for the railroad. There was no 
39 objection whatever to it. In fact, it gave me a better 
standing with the railroad that I had some political 
influence. When they moved to Philadelphia it was 
arranged between me and Mr. Lee, the first vice-president 
of the railroad, in an interview that I should have a fur¬ 
lough. The furloughs were terminated every three months. 
At the end of nine months, or practically the end of nine 
months, I was phoned by Mr. Lee’s secretary and asked if 
I expected to go back to work. The reason I didn’t con¬ 
tinue working was because they moved to Philadelphia and 
I would have had to give up everything I had. I was sec¬ 
retary of an organization in addition to that and had been 
for years, and so I’d have had to give up practically my 
whole life's interests to go there, and I told him I didn't 
intend to come back. They had never had a case, lie said, 
where a furlough was granted over nine months and they 
did not know what to do, whether to let me go or what to do. 
So he called in other men from other departments and 
thev discussed it there before me and it was decided that 
they would make a test case of my case by saying, “Go back 
to work one day and we will give you another nine months’ 
furlough and see how that works.” So that continued for 
fourteen or fifteen years. 

One day I was in Philadelphia and I knew these officials 
real well. One of them said to me, “Did you know that all 
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the furloughs had been called in?” I said, “No.” I was 
putting in niv one day down there at that time. He said, 
“The board of directors of the railroad had a meeting and 
it was brought up about the furloughs and they decided 
that all furloughs would be cancelled, they either had to 
come to work or quit, except yours.” He said, “1 was told 
to tell von bv the political members of the Board that vou 
could have your furloughs as long as you wanted”, 
60 and of course I continued to go on with my furlough. 

At one time I was down there, and I had worked 
with these men before they were officials, and so I knew 
them pretty well. One of them said, “Do you know I am 
going to retire this year?” I said, “How about me 
retiring?” At that time I was sixty-two years old. He said, 
“How old are you?” I said, “Sixtv-two.” He said, “All 
right, I will put your application in today,” and he did. 
T never saw it. We never saw any of those applications for 
pension or retirement. We merely said verbally to some¬ 
one, “I want to retire” and they attended to it. He came 
to me along later in the day and said, “I put in that for 
you.” In a little while I got a notice from a doctor to go 
and be examined. When I was examined he couldn’t find 
anything the matter with me. He just laughed and said, 
“What do you want to retire for?” I said that they 
wanted to get rid of the old men, prefer to get younger 
men. I got a letter in about a week saying I could retire 
at sixtv-five, that I couldn’t retire then. 

There was never anything said. Everybody knew what 
1 was doing because I did them favors; they called on me 
in my office. 

In that statement that this gentleman has read about 
Mr. Huston, that is my own, I furnished that record when 
they asked me. I just said to the personnel officer, “Jim, 
I want to retire.” He said, “All right.” I said, “You get 
me the figures.” I didn’t know the figures. I never heard 
of it again until he sent me this form, and all I had to do 
was sign my name to it, made out completely, all the 
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details and everything in. I never had a hand in making it 
up or anything. I signed it and sent it back, and then I 
get this questionnaire later,—I don’t remember the 
b‘1 dates—and as this gentleman read here about the 

employers, it never entered my head at the time that 
I put that in there that it meant anything but railroad 
service. I didn’t have any idea that it meant I couldn’t 
continue where I was in what I was doing, and all these 
things. I was a state employee, I was chief investigator 
for the state inheritance tax, and all these things I had on 
the side from the railroad employment. It never entered 
my head that I was answering anything wrong when I said 
I was not employed. I just severed my employment with 
the railroad, and then I get this. I got the pension and it 
went on for several years, and I got a letter to come in. 

I went in and the man asked me where I was working at 
such a time and I thought a little bit until I got the dates 
straight and I said, “Registrar of Wills.” I had been 
working for three different registrars of wills, one dropped 
dead, another appointed for a few months, then this man 
was elected, his term ran out, and then you are hired over 
again just the same as if it is a new man. It is not a con-* 
tinuous employment; it is a political job; it could termi¬ 
nate any minute. If I had known that that was what that 
meant I certainly never would have made application be¬ 
cause that was cutting me off from the railroad. I could 
go back to my two hundred and some dollar job any time 
I saw fit if I got let out of my political job, I could go right 
back to work. This way I was cutting myself off from that; 
if I lost this job I’d be out, couldn’t go back. I certainly 
never would have signed that understanding that. 

I saw that definition “employer” there and I thought 
that was anvthing connected with the railroad. I never 
dreamed of it, and I can’t understand—I never knew a 
railroad employee or any associates that didn’t retire, take 
another job. They would be too old probably to 
62 keep up that strain and strenuous work that we had. 


31 


I couldn’t go back to the Pennsylvania Railroad today 
and fill the position I had as a rate clerk; that is a 
strenuous job? but I can do the job I have here with this 
political job because it is practically nothing, it is just like 
child's play compared with the railroad job, so I was abso¬ 
lutely innocent in signing that, if I signed it wrong. 

I went down, told the man, then I get a notice to come 
in again, and I went in and they wanted a record of where 
1 am working, so 1 went up to Mr. Huston and told him 
what was wanted and he says, “Dictate it to the stenog¬ 
rapher and I will sign it”, and I did, and that statement 
that you have there signed by Mr. Huston I dictated to the 
stenographer myself, giving the figures of my employment 
there. So it is a tragedy to have to be cut off and to talk 
about me paying back money. That is my case. 

Mr. Shea: What did you think that statement on that 
form meant? 

Mr. Burke: Railroad employment, because I can’t under¬ 
stand why they didn’t tell me that I wasn’t eligible for a 
pension, as they knew that I was working. They came in 
to see me in the office, got me to hunt up records for them, 
officials, different men I knew. They knew where I was 
working, knew all about my employment, nothing secret 
about it. If they said when I asked for retirement, “You 
can’t retire as long as you are working” I’d just said, 
“Forget it.” 

o 

Mr. Shea: Have you read that statement since! 

Mr. Burke: Since they explained it to me down at the 
Pittsburgh office, sent for me. He said, “You signed 
‘None’.” 

Mr. Shea: You recognize now that it doesn’t— 

Mr. Burke: (Interposing) They explained it to me. I 
thought, of course, it meant railroad. If it hadn’t had that 
explanation of “employer” as anything connected 
(53 with the railroad, I might have understood it differ¬ 
ent. I thought that was the explanation of those 
questions there. 
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Mr. Shea: Don’t you think that is a pretty clear 
statement ? 

Mr. Burke: I do not. 1 am working in this court, I am 
ar. Orphans Court clerk, and I think that that statement 
to be clear should say, “Are you employed anywhere, at 
any time, for any person” instead of saying an 
“employer”. 

Mr. Shea: Let us read the statement, Mr. Burke: “I 
have not worked for any other person, institution, or com¬ 
pany for compensation since I last worked for an em¬ 
ployer, except as follows: (NOTE: If you have not been 
employed for compensation since you last worked for an 
employer, insert the word ‘None’.” Now, the term 
“employer” is starred and is explained in the definition. 

Mr. Burke: I thought that meant all of that, employer, 
any kind of an employer mentioned there. If it hadn't 
that on there I might have—but I can’t see where in the 
world I would make such a statement. I would have nothing 
to gain and everything to lose. I would be misrepresenting 
something and if I had to do that I wouldn’t have done it 
because I was just cutting myself off from a chance to go 
back to my employment any time that I needed it. This 
way I am out now. I had to declare myself out of the Penn¬ 
sylvania Railroad, and if I would be discharged tomorrow 
from where I am, I am out of work. I can’t go back. 

Mr. Shea: with respect to cutting yourself off of railroad 
employment, hadn’t you already done that by the time you 
made out this form? 

Mr. Burke: No, nothing but signing my name to that 
application. 

64 Mr. Shea: Maybe you made another mistake in 
this form because in that verv same form vou also 

w 

state that “I relinquished all rights to return to employer 
service on June 5, 1937.” 

Mr. Burke: I told them I never signed any papers. I 
just called up Jim Kenney, who is the personnel man, and 
I said, “Jim, I want to retire’’ and he sent me this. This 
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is all I had to do was sign my name to it some place on here; 
everything was finished. I didn't do one thing but sign my 
name to it, knew nothing about the law. I had never seen 
the law. If this law had not gone into effect I could retire 
from the railroad no matter how many jobs or what, I’d 
get my pension, and I never knew that there was any change 
in it. I understood that the Railroad Retirement Act took 
over the pensions from the railroads who were giving pen¬ 
sions to employees and established pensions for those roads 
who didn’t have any. 

Mr. Shea: What is the basis of your statement on this 
form that “I relinquished all rights to return to employer 
service on June 5, 1937.” 

Mr. Burke: Well, I think it is in this (indicating salmon- 
colored copy of application). I never kept, as I say—didn’t 
make any written request for retirement to the railroad. I 
just told him and he has got it in there June 5. That must 
have been the day I told him, T don’t remember. This came 
to me in the mail. I just goes down there, putting in my 
day. I said, “Jim, I am going to retire, I am over sixty- 
five and I will retire.” I said, “I wish you would give me 
the figures and my pay different years to get the facts.” I 
thought I’d get a form or something sent to me, and he sends 
me this to sign and I signed it. This is a copy, duplicate, 
and I sent that in. 

f>5 Mr. Miller: You say it was on June 5? 

Mr. Burke: It must have been; he put that in, that 
isn’t my writing. Nothing on here is mine, absolutely noth¬ 
ing. 

Mr. Shea: How long a time between this telephone call 
that you made and the date that you signed that applica¬ 
tion? 

Mr. Burke: I couldn’t tell you that. The original has 
probably got a date on it. Here is a copy and it is not 
signed. 

Mr. Shea: Mr. Burke, can you understand my question? 
You made a telephone— 




Mr. Burke: (Interposing) No, I think I was clown there 
ancl I just said, “Jim, I want to retire.’’ 

Mr. Shea: When was that? 

Mr. Burke: I would say it must have been June 5 when 
he has got it on here. 

Mr. Shea: How long after that call or visit, or whatever 
it was, before you received that completed form? 

Mr. Burke: I couldn’t tell you. It would be probably 
dated on the original, but this is only a copy. 

Mr. Shea: Can’t you recall a couple of years ago? Was 
it a week, a month or two months, or how long? 

Mr. Burke: Here it says (indicating a copy of applica¬ 
tion) “Date signed August 5th, 1937.” He says I signed 
it on August 5 right there. You asked me that and all I 
can say is from these papers I signed it on August 5th. 

Mr. Shea: Say that you signed it August 5th. Now, how 
long before that time, before you signed that paper, had 
vou talked to him about retiring? 

66 Mr. Burke: Well, I would say it was the date that 
he put in here, because the time that I signed these 
papers I was away on a vacation. They were forwarded 
to me. To show where I signed them up in New York State, 
I have here a register that I sent. I wasn’t even at home 
at the time that I forwarded the paper in. 

Mr. Shea: That is the application? 

Mr. Burke: That is this paper that came after, your 
questionnaire. This was put in by whoever sent me this 
questionnaire from this office, from Washington, wherever 
it came from. That is the copy of the original that was 
sent me from the Railroad Retirement Board. 

Mr. Shea: Can’t you approximate for us how long a 
period of time elapsed between the time of your conversa¬ 
tion and when you received those papers from the railroad 
employee? 

Mr. Burke: There is the date here, September 27, 1937. 

Mr. Shea: There are a lot of dates here but if you would 
only trv to refresh vour memory and tell us a week or two 
weeks, to the best of your recollection. 
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Mr. Burke: I think that is out of the question; that is 
three and a half years ago, for me to recollect the date, un¬ 
less I’d have something to base it on I wouldn’t know. All 
I can go by here is your paper that come from Washington, 
says June 5 on here, right there. That is the questionnaire. 

Mr. Shea: Did the Railroad Retirement Board put those 
dates on that form? 

Mr. Burke: Absolutely, that is a copy. You must have 
the original here; it is typewritten. 

67 Mr. Shea: We have the original but it does not 
appear that the Railroad Retirement Board filled that 
form out. You filled that form out. They typed your name 
and address and the A number, and the date, September 
S, 1937, may appear there, but the date “December 16 1936” 
the date “June 5 1937” and the word “None” apparently 
were put in there by you. 

Mr. Burke: If you say that—when I was looking at this 
I thought everything was put in there only for me to answer 
the question, the same as this paper here. Well then, that 
is what I put in there, must be the date, and of course I 
took it off here (indicating application) because, as I say, 
I had no written records whatever and have nothing yet 
except what is back and forth here. 

Mr. Miller: In other words, you took it off the duplicate 
application which was in your possession and had been pre¬ 
pared by who? 

Mr. Burke: By the Pennsylvania Railroad Company. 

Mr. Thorpe: Did you ever give the railroad any written 
notice of retirement? 

Mr. Burke: Never. I couldn’t tell you anything else that 
I ever gave them. I got this by mail and then I got this 
from the Retirement Board (indicating application and the 
questionnaire). That is the only correspondence that I have 
got that I know of outside of this back and forth with you 
here, the Retirement Board. I know I never made an ap¬ 
plication for retirement in writing. 

Mr. Thorpe: Who made it for you? 



Mr. Burke: I just verbally did and he sent me this pink 
sheet with the original. I know I couldn't give those fig¬ 
ures; I couldn't give those figures for I have no possible 
way of getting them. They are on their records, so 
GS many years, so many of one day, and all the different 
dates. It would be an impossibility for me to get 

them. 

Mr. Thorpe: Did they make you work that day? 

Mr. Burke: Xo, they used to say to me, “Go on out and 
visit your friends*'. That is all there would be to it, just 
merely red tape, that is all it was. I wouldn’t be down here 
at all if it wasn't that they are dead, Mr. Lee and all these 
ihen that I dealt with, officials. He'd be president of the 
Pennsylvania Railroad today if he was living and I’d just 
go down there and have this straightened out with him. I 
could go back to work there without any trouble. As it is 
now, T am left out entirely. 

Mr. Shea: Did you read the rest of that form, copy of 
which you have there, C-13a form? 

Mi-. Burke: I more than likely did. 

Mr. Shea: Let us get away from that statement with re¬ 
spect to employer and so forth, and get down below where 
the word “Xone” was inserted. “Since leaving the service 
of an employer, I worked for the person, institution, or 
company whose name and address is shown below.” Is that 
confusing, too? 

Mr. Burke: Yes, sir, for the simple reason that I might 
have quit the Pennsylvania and gone to work for the B. & O. 
or some other railroad and I understood that of course 
that wouldn’t be ethical thing to do, quit one railroad and 
draw a pension, then get a salary from another railroad. 
That wouldn’t be common sense. It is not clear. I have 
submitted it to I don’t know how many lawyers and they 
all claim it is not clear. 

69 Mr. Shea: How about the next statement: “Date 
I last worked for such person, institution, or com¬ 
pany”? Is that confusing, too? 
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Mr. Burke: That would mean a railroad, the same, 

Mr. Shea: Whv do vou think the Board is so careful to 
» %■ 

use the word “employer” on that form and give the defini¬ 
tion of employer on another part of the form, and then use 
this “person, institution, or company”? Doesn’t that con¬ 
jure up a distinction or difference in your mind? 

Mr. Burke: The definition of “employer” goes on to 
cover all that, anything whatever. I could be working for 
an individual or any of those things which would be con¬ 
sidered railroad, anything whatever in the transportation 
line, traffic association—1 could he in there—1 could be an 
inspector, any of these different things. That would be 
foolish—I’d just simply be foolish to do it, nothing else to 
it. I would have nothing to gain because it would he fool¬ 
ish to try to mislead someone, but this is the records, my 
record, open record, and you might say, “The railroad 
didn’t know you were doing these things”. That is not so 
because of the number of times they came in to see me, and 
when I’d go down there to put in my day, discuss politics, 
and all these different jobs with me—“How are you doing? 
Are you still there?” There was nobody didn’t know it. 
And that is why I don’t think they understand that or they 
would have told me, they would have warned me right 
away, said, “You can’t get your pension as long as you are 
working.” 

Mr. Thorpe: From the time you told him, June 5, that you 
were retiring, and the time that the application got in here, 
better than two months later, you can’t tell us what that 
delay was about? 

70 Mr. Burke: I can’t tell you. I just sent it in when 
the paper come to me, either sent it in or hack to 
them to send in. I couldn’t tell you that. 

Mr. Shea: Didn’t you mail the original of the form to the 
Board? 

Mr. Burke: I don’t know whether they said to sign and 
return and keep your copy or what. I couldn’t tell you that. 
I would have to consult him. I never expected them to 
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make it up for me. All I expected was to give me figures 
and whatever I had to do lie would tell me, but I was sur¬ 
prised when I got it so completely made up in a way that 
I never could, and then there is a suggestion on there to the 
Board how they, the railroad, thought they should compute 
my service as it was something unusual. There is a full 
explanation of that, a suggestion in here to the Board how 
to compute my pension account of it not being regular. That 
is right on that sheet under remarks. 

Mr. Shea: Do you usually sign papers without reading 
them, Mr. Burke? 

Mr. Burke: I certainly do and I know every other per¬ 
son, the judges and everyone—one of our judges was asked 
that the other day. He said, “If I read every paper I’d 
have to have fifteen judges here.” I take your word for it 
and sign it. I prepare Supreme Court appeals and every¬ 
thing all the time, and the judge never reads them, just 
takes my word for it. 

Mi-. Miller: Do you recall, in your correspondence with 
the Board, Section 2 (d) of the Railroad Retirement Act, 
which reads as follows: 

“No annuity shall be paid with respect to any month in 
which an individual in receipt of an annuity hereunder shall 
render compensated service to an employer or to the last 
person by whom he was employed prior to the date on which 
the annuity began to accrue. Individuals receiving annui¬ 
ties shall report to the Board immediately all such compen¬ 
sated service.” 

Mi-. Burke: I never saw a copy of the law. 

71 Mr. Miller: The railroad company is very familiar 

with this law. The fact of the matter is that Mr. 
Clements, the President of the Pennsylvania Railroad, was 
one of those who presented this law. To my knowledge, 
many copies were furnished the labor organizations and 
the officials of the railroad company as soon as this amended 
act was passed. Every effort was made to publish the law 
in all publications of the labor organizations. 



Mr. Burke: I know the argument is that ignorance of law 
excuses no one, but I never saw the law, and, as I say, I 
doubt very much whether many of the railroad employees 
read the law. They might have, I don’t know. I wasn’t 
there, I wasn’t at work with them, only once a year; but 
I know that we never under the old system had to make 
an application or write anything to ask for our pension. 
We just simply said we retired and the boss would make 
it up, and he made up mine. Whatever he made up I never 
saw. He told me he put it in. 

Mr. Thorpe: What was the last pay you got from the 
Pennsylvania for working one day? 

Mr. Burke: December 1G, 1936. 1 was sixty-five years 
old on the 18th. That was two days before by birthday. 
If I had been sixty-five that day I would have told them 
while I was down there I wanted to retire, but it was two 
days yet before I’d be sixty-five, so I had to wait until after 
1 was sixty-five. 

Mr. Rushlow: Mr. Burke, didn’t you wonder when you 
received the original Form C-18 from Mr. Lynch, Director 
of Retirement Claims, indicating that you had been ap- 
jjroved for an annuity effective June 24, 1937 in the amount 
of $55.82 per month and that you would receive a check for 
$73S.GS, because that form sets out for your attention Sec¬ 
tion 2 (d) of the 1937 Act? That is what Mr. Miller just 
quoted to you from the Railroad Retirement Act. 
72 When you received the original of this did you read 
it? You said you didn’t understand the law. 

Mr. Burke: “to an employer (under the Act)”—that is 
exactly it, I thought if I went to work for a railroad again— 
in fact, one of the men asked me why I didn’t get the rail¬ 
road company to appoint me to a job in Pittsburgh. I had 
no idea what that was. I wrote back to Mr. Lynch after¬ 
wards sometime—maybe it is in there—and asked him on 
what they based my pension. I corresponded with him 
about that. 

(Discussion off the record) 
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Mr. Burke: I didn’t know whether the appeal board had 
the right, as courts have, to decide these things, or if you 
are bound by technical letter of the law, no way of adjust¬ 
ments or anything, no power. 

Mr. Rushlow: We have the law, Mr. Burke, to go by, and 
we cannot go bevond it. 

Mr. Burke: I didn’t know whether as a sort of court you 
had the authority to judge every case on its merits or 
whether vou are bound to tlie absolute letter of the law. 

Mr. Miller: I might sav to vou. Mr. Burke, this is the first 
case of this nature that this Appeals Council has had in its 
two thousand cases. 

Mr. Burke: I wouldn’t wonder because my case—as I tell 
you, the Pennsylvania Railroad didn’t have a case like 
mine. 

Mr. Miller: The Division of Retirement Claims has had 
hundreds of them, and when a man got his annuity they 
made an adjustment to the annuity. Some men paid back 
in full. 

Mr. Burke: How do you mean, make an adjust- 
73 ment ? 

Mr. Miller: In other words, if you were applying 
for an annuity next month and vour amount would amount 
to a hundred dollars a month, tliev mav negotiate with vou 

to deduct twenty dollars a month until the amount vou owe 

•» » 

is paid. 

Mr. Burke: They have decided now that I ought to get 
ninety dollars a month. 

Mr. Thorpe: Who has decided? 

Mr. Burke: The Board, instead of $55.82 I should get 
$90.49, they told me that the day I was in at the hearing. 
They figured that up; that is why they sent for me. I went 
in there and the man said that is why they sent for me, to 
make an adjustment in my claim. Then he asked we where 
I worked and that brought this all out. There was never 
any’investigation of me; he brought it out. At the last 
hearing I had here I said, “How does it come that it ran on 
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for three or four years before you decided that I was 
wrong?” and he said, “You did it. You told us you were 
working when our man asked you where you were working 
on that date.” 1 did, right away; why wouldn’t I? He 
asked me a question and I answered. 1 stopped everything 
by answering that I had been working. 

Mr. Shea: The possibility of it being raised was because 
of recent changes in the Board’s regulation. 

Mr. Burke: Yes, they found that out, so that I am the 
one that told them. There wasn’t any investigation at all, 
from what he told me. I answered the question and that 
put me on the spot. Naturally—what other answer would 
I give but the truthful answer? 

74 Mr. Shea: Mr. Burke, have you told the Council 
just what your job is, that is, this job with the Reg¬ 
istrar of Wills ? 

Mr. Burke: I sent it in writing, but I can give it again. 
1 am in charge of the Orphans Court, counter in their office, 
and 1 have general supervision of the Orphans Court busi¬ 
ness that comes in there. I am dealing with lawyers every 
day, hundreds of them, that is all I do. 

Mr. Shea: This is the job that you held on June 24, 
1937? 

Mr. Burke: No, I have had various jobs in the mean¬ 
time. 

Mr. Shea: What job did you hold? 

Mr. Burke: In the same office. 

Mr. Shea: What job did you hold June 24, 1937? 

Mr. Burke: I went to work in April, the first day of 
April of 1935. The reason I can place that is because my 
employer dropped dead in August of that year and I know 
that it was that April. He dropped dead and that made a 
new man. I went to work for whoever the Governor ap¬ 
pointed. Then there was election and Huston was elected. 
When his term expired we are through, just the same as 
if you come in there and take the job. We have to go and 
be hired all over, furnish new bonds and everything, each 
different one we work for. 
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Mr. Shea: Do you report to Mr. Huston? 

Mr. Burke: Yes, that is right. 

Mr. Shea: Are you Civil Service? 

Mr. Burke: No, there is no Civil Service. 

Mr. Shea: You are subject to— 

Mr. Burke: Dismissal anv dav, anv minute thev feel like 
it. There is nothing to it. 

To Mr. Shea: Did you occupy that type of job in 1937, 
all during the year 1937 ? 

Mr. Burke: I was a clerk in there, I wasn’t in this office. 
It was a different kind of office. 

M r. Shea: What were you doing in 1937 ? 

Mr. Burke: As far as I can remember, I was keeping 
accounts of the trust companies, taking records of all the 
trust company transactions. 

Mr. Shea: Who was responsible for that work? 

Mr. Burke: The man, Mr. Huston. 

Mr. Shea: The Registrar of Wills? 

Mr. Burke: He furnishes a blanket bond to the— 

Mr. Shea: (Interposing) Let us confine ourselves to 
the type of work and the men to whom you reported, super¬ 
vision being exercised by this one or that one. In 1937 to 
whom were you responsible? 

Mr. Burke: Mr. Huston. 

Mr. Shea: You were a clerk then? 

Mr. Burke: I was a clerk. 

Mr. Shea: In the office of the Registrar of Wills? 

Mr. Burke: Yes. 

Mr. Shea: Now, the job that you occupy was not a Civil 
Service job? 

Mr. Burke: No, there is no Civil Service. 

Mr. Shea: Was the job that you occupied created by a 
statute ? 

Mr. Burke: No, he asked for whoever he needs or what¬ 
ever help he needs to do the work. He can hire as many as 
he wants or as few, or who he pleases. There is no regula¬ 
tion on him at all. 
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7G Mr. Thorpe: His job is created? 

Mr. Burke: He is elected by the people. 

Mr. Shea: We understand that, but doesn’t the statute 
that creates his position create a number of other positions, 
too ! 

Mr. Burke: No, according to the amount of work. If he 
thinks he needs somebody he hires them; if he don’t he 
don't hire them. 

Mr. Shea: Is the arrangement like this, then, that he is 
permitted a certain sum of money for office help? 

Mr. Burke: No, it is a fee office. If he didn’t make 
enough money to pay the clerks they don’t get paid, that is 
the rules. 

Mr. Shea: He pays you your salary? 

Mr. Burke: It is right in the rules. It says on there if 
the fees of the office are not sufficient, pay be cut down so 
it would pay as much as it would, as far as it went. It is a 
fee office; it has to earn enough money to pay the people that 
work there. 

Mr. Shea: Did you receive a check from Mr. Huston per¬ 
sonally? 

w 

Mr. Burke: No, we receive a check from the county; he 
turns in all his earnings, goes to the county, and he gets 
credit for them, and they charge the payroll against it or 
any expenses of the office. If there is anything left over I 
guess that goes to the county treasurer. 

Mr. Shea: Your check is received from the county of 
Allegheny? 

Mr. Burke: Paymaster of the county, yes, sir. 

Mr. Shea: Do you definitely know that the position you 
occupied in 1937 is not created by statute? 

Mr. Burke: I can’t see how it is because it is just an 
ordinary clerk. He can hire a girl or a man or he can pay 
them what he wants. He can pay them a hundred or 
77 one hundred and fifty a month, whatever he pleases. 

There is no regulation on his clerical help, and if he 
thinks there is too much work or anything he asks for au- 
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Ihority to hire somebody else, and he asks the judge. That 
lias to he paid out of the income of the office on fees. He 
gets live thousand dollars a year and a percentage as his 
compensation. He can discharge any minute, do as he 
pleases with you. You have no protection or anything else. 
1 wouldn’t be working there today if he hadn’t been elected 
because of politics. They are working dead against me, the 
other side, and I would have been immediately fired. That 
is whv I sav I would be foolish to have ever signed those 
papers, knowing my employment—that T can’t go back to 
the Pennsylvania Railroad Company to work. 

Mr. Miller: Is there anything else you would like to 
introduce in the record, Mr. Burke? 

Mr. Burke: I haven’t anything. That is just my story, 
the truthful statement I make, and that is all I have to go on. 

Mr. Miller: There being no further evidence, the hearing 
adjourned at 2:40 p.m. 

78 Certificate of Testimony 

Charles Alford Burke R.R.B. Xo. A-61S10 

Appeal Xo. 2092 

Hearing Before the Appeals Council 

I, the undersigned, Marion C. Dennis, do hereby certify 
that the foregoing transcript of the record in the hearing- 
held on January 21, 1941, by the Appeals Council of the 
Railroad Retirement Board, with respect to the application 
for benefits under the Railroad Retirement Acts of Charles 
Alford Burke, is a true and correct record of the proceed¬ 
ings in said hearing. 

Marion C. Dennis 
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Decision of the Appeals Council 

Decision No. 27S2 
Appeal No. 2092 
R.R.B. No. A-61810 

Mr. Charles Alford Burke 
6333 Howe Street 
Pittsbu rgh, Pennsylvania 
September 30, 1944 

Mr. Charles Alford Burke filed an application on August 
10, 1937, claiming an annuity on the basis of having attained 
.sixty-five years of age and having completed thirty years of 
service. Under date of August 27, 1938, he was awarded an 
annuity effective June 24, 1937, in accordance with the pro- 
\isions of section 2(a) 1 of the Railroad Retirement Act 
of 1937. Under date of November 29, 1940, he was notified 
by the Division of Retirement Claims that because he had 
continued in the compensated service of the last person by 
whom he was employed prior to the date his annuity began 
to accrue, he was not entitled to receive an annuity at that 
time. On January 21, 1941, the applicant filed an appeal 


from that decision. 

# * * # 

• * 

130 

Conclusion 


The decision of the Division of Retirement Claims that 
the applicant is not entitled to an annuity while continuing 
to perform service as assistant clerk of the Orphans’ Court 
is sustained. 

*«••••«*** 
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Appeal of 

Charles Alford Burke 
R.R.B. Xo. A-61810 


Claims Appeal Docket No. 354 

At a meeting of the Railroad Retirement Board held on 
August 15, 194G, the Board adopted the following state¬ 
ment, findings of fact, and decision in the appeal of Charles 
Alford Burke, hereinafter called appellant. 

Statement 

The Railroad Retirement Act of 1937, 50 Stat. 307, 1 pro¬ 
vides for the payment of annuities to qualified individuals 
and as one of the requirements for eligibility for an annuity 
provides in Section 2(a) as follows: 

‘‘The following-described individuals, if they shall have 
been employees on or after the enactment date, shall, sub¬ 
ject to the conditions set forth in subsections (b), (c), and 
(d), be eligible for annuities after they shall have ceased 
to render compensated service to any person, whether or 
not an employer as defined in section 1(a) (but with the 
right to engage in other employment to the extent not pro¬ 
hibited by subsection (d): * * V’ 

As a condition precedent to payment, Section 2(b) pro¬ 
vides in part as follows: 

“An annuity shall be paid only if the applicant shall have 
relinquished such rights as he may have to return to the 


1 As appellant had not relinquished his rights to return to the service of the 
carrier, The Pennsylvania Railroad Company, prior to June 24, 1037, the date 
of approval of the Railroad Retirement Act of 1937, his claim must be adjudi¬ 
cated under the Railroad Retirement Act of 1937 rather than the Railroad Re¬ 
tirement Act of 193/5. See Section 202 of the Act of June 24, 1937, 50 Stat. 
318 so providing. 
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service of an employer and of tbe person by whom he was 
last employed; * * *.” 

3 The Act also places a restriction on the payment of 
annuities in Section 2(d) as follows: 

“No annuity shall be paid with respect to any month in 
which an individual in receipt of an annuity hereunder shall 
render compensated service to an employer or to the last 
person by whom he was employed prior to the date on which 
t he annuity began to accrue. Individuals receiving annui¬ 
ties shall report to the Board immediately all such compen¬ 
sated service.” 

The appellant filed an application for an annuity with the 
Board on August 10, 1937. In the course of adjudication 
of his claim appellant was forwarded on September S, 1937, 
a Form C-13(a), “Certificate of Termination of Service”, 
which he signed September 27, 1937 and which was received 
by the Board on September 28, 1937. Form C-13(a) deals 
entirely with termination of service and contains the fol¬ 
lowing printed statement: 

“1 have not worked for any other person, institution, or 
company for compensation since I last worked for an em¬ 
ployer,* except as follows: (Note: If you have not been 
employed for compensation since you last worked for an 
employer*, insert the word ‘None’ on this line.). 

“Since leaving the service of an employer*, I worked 
for the person, institution, or company whose name and ad¬ 
dress is shown below.” 

The form as completed by the appellant stated that he 
last worked for an employer for compensation on December 
10, 1936 and relinquished all rights to return to employer 
service on June 5, 1937.- The word “None” was inserted 
in the blank indicated above. The asterisk after the word 

-The Railroad Company informed us that appellant’s rights were relin¬ 
quished September 14, 1937. when he failed to report for duty at the end of 
his nine months’ leave which was granted in December 1936. There is no evi¬ 
dence that any definite action on the part of either the appellant or the Rail¬ 
road Company was taken prior to this date which would have effected a relin¬ 
quishment of his rights. 
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employer directs attention to the footnote, “See definition 
of ‘employer’ on reverse side of this sheet.’’ On the re¬ 
verse side of the form the following appears: 

“The term ‘employer’ means an employer as defined in 
Section 1 of the Act of June 24, 1937, and includes express 
companies, sleeping car companies, and carriers by 
4 railroad subject to Part I of the Interstate Com¬ 
merce Act, also labor organizations, national in 
scope, organized in accordance with the provisions of the 
Kailway Labor Act, as amended, and certain other compan¬ 
ies, such as traffic associations, weighing and inspection bu¬ 
reaus, etc., controlled by two or more employers and per¬ 
forming a service in connection with railroad transporta¬ 
tion.” 

After consideration of appellant’s application and other 
data submitted by appellant including the Form C-13(a), it 
was determined that appellant was eligible for an annuity 
and he was notified on August 27, 1938 that he had been 
awarded an annuity effective June 24,1937 in the amount of 
$5").82. The letter of notification also contained this state¬ 
ment : “Your attention is invited to Section 2(d) of the 
1937 Act, which is as follows:”, and Section 2(d) previously 
referred to herein was quoted in full. 

A recomputation of the annuity awarded appellant was 
contemplated and in connection with such further handling 
of the claim, it developed that appellant may have been em¬ 
ployed at the time he applied for an annuity and that he was 
still so employed. 3 Subsequently, we received through our 
District Office at Pittsburgh, Pennsylvania, a statement 
dated October 23, 1940, addressed “To whom it may con¬ 
cern:” and signed by John M. Huston, Register of Wills 
and Ex-officio Clerk of Orphans’ Court, County of Alle¬ 
gheny, Pittsburgh, Pennsylvania, reading: 

a Memorandum of October 15, 1940 to the Director of Retirement Claims 
from the District Manager, Pittsburgh, Pennsylvania District, Cleveland, Ohio 
Region. 
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“Charles A. Burke was employed by me from January 1, 
193(5 until December 31, 1939, the expiration of my term of 
office. 

“He was re-employed by me January 1,1940 and is in my 
employ at this time.” 4 

Appellant was notified on October 31, 1940 by the Acting 
Director of Retirement Claims that pursuant to Section 
2(d) of the 1937 Act, supra, his annuity was being sus¬ 
pended and was asked for information about his work. He 
replied as follows under date of November 6,1940: 

5 “In reply to yours of the 31st ulto relative to em¬ 

ployment under John M. Huston, Register of Wills 
of Allegheny County, Pennsylvania, please be advised that 
I am a clerk with various clerical duties for five and one- 
half days per week, of six hours per day for $225.00 per 
month, but I am not required to make reports or records 
of mv work. 

“Mr. Huston is elected to this office. 

“1 do not believe that this matter can be satisfactorily 
adjusted through correspondence and respectfully request 
the privilege of appearing before you for a hearing in the 
matter.” 

Because the statements on Form C-13(a) did not reflect 
the facts, appellant’s annuity was awarded in error. He did 
not fulfill the eligibility requirements of Section 2(a) of 
the Act and on November 29, 1940 he was requested to make 
a refund of $2,190.00 received with respect to the period 
from June 24, 1937, the effective date of the annuity, to 
October 1, 1940, the date of its suspension. 

Appellant appeared before a representative of the Board 
on December 16, 1940 and indicated that he desired a hear¬ 
ing before the Appeals Council. A hearing was held before 
the Council on January 21, 1941, appellant having on that 

4 Appellant testified before the Appeals Council that lie went to work as a 
clerk in the Register of Wills office on April 1, 1935, for a predecessor of Mr. 
Huston. The record does not disclose that appellant has terminated his ser¬ 
vices as assistant clerk. 
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day filed a formal appeal to the Appeals Council from the 
decision of the Division of Retirement Claims (now the Bu¬ 
reau of Retirement Claims) that his annuity had been 
granted in error and that he was liable for a refund of er¬ 
roneous payments in the amount of $2,100.00. The Appeals 
Council affirmed the decision of the Division of Retirement 
Claims and appellant has taken this appeal to the Board. 

The position of assistant clerk of the Orphans’ Court, 
held by the appellant, is provided for in the Constitution 
and statutes of Pennsylvania which specify that in any 
county having a separate Orphans’ Court, the Register of 
Wills shall be the clerk of the Court, with power to appoint 
assistant clerks subject to the approval and consent of the 
Court. Pennsylvania Constitution, Art. 5, Sec. 22; Pur- 
don’s Penn. Stat. Anno., 1930, Title 20, Sec. 2181. Assistant 
clerks so appointed are subject to removal at the pleasure 
of the clerk, Pennsylvania Constitution, Art. G, Sec. 4, and 
their salaries, fixed by statute, are paid out of fees received 
by the Register of Wills. Purdon’s, supra, Title 20, Sec. 
2182. 

Appellant, in a memorandum filed in connection with his 
appeal to the Appeals Council, contends that his continued 
service as assistant clerk would not render him ineligible 
for an annuity, since he was a public officer and, further, the 
Orphans’ Court is not included within the term ‘‘person” 
as defined in the Act. 

6 Assuming that the appellant is a public officer and 

not merely a supervised employee of the state, it is 
clear, nevertheless, that since the term “service” in Sec¬ 
tions 2(a), 2(b) and 2(d) of the Act embraces the work per¬ 
formed by officers as well as “supervised” employees of an 
“employer” (Board Order 40-439), that term must also in¬ 
clude the work performed by officers as well as employees of 
a nonemployer. For otherwise the word “service” would 
have one meaning as applied to “employers” and another 
meaning as applied to nonemployers. There is nothing in 
the Act which indicates an intention to make such a distinc- 





51 


tion. Indeed, the purpose of Sections 2(a), 2(b) and 2(d) 
is to require the cessation from all compensated service and 
this purpose would be defeated in the same manner and to 
the same extent whether the service is performed by an 
officer or bv an emplovce. 

The conclusion that an officer of a nonemployer renders 
“service” within the meaning of Sections 2(a), 2(b) and 
2(d) is not affected by the fact that the word “employed” 
is used in those sections, for that word connotes, among 
other thing's, the rendition of service (see Webster's New 
International Dictionary, 2d ed. and Winston’s Dictionary) 
and hence must be deemed to be used in the same sense as 
the term “service.” Moreover, with specific reference to 
the question under consideration, a public “office is an em¬ 
ployment.” Moll v. Sbisa, 25 S. 141, 51 La. Ann. 290; 
United States v. Maurice, 2 Brock 96, 26 Fed. Cas. 1211; 
United States v. Hartwell, 73 U. S. 385, 393, Bilger v. State, 
116 Pac. (AVash.) 1924. 

With respect to appellant’s contention that the Orphans’ 
Court is not included within the term “person” in Sections 
2(a), 2(b), and 2(d) we note that there is adequate author¬ 
ity to the effect that a statute which does not expressly re¬ 
fer to governmental bodies will, nevertheless apply to such 
bodies if it is clear from the nature and purpose of the 
statute that it was intended to apply to them.'’ This prin¬ 
ciple is applicable even in a case where, as in the Railroad 
Retirement Act, there is a specific definition of the word 
“person” which does not include express mention of a gov¬ 
ernmental body—Ohio vs. Helvering, 292 U. S. 360. That 
it was intended to include governmental bodies in the term 
“person” as used in the Railroad Retirement Act of 1937 
is evident from the purpose to be accomplished by Sections 
2(a), 2(b), and 2(d) as expressed at the hearings on the 
bill (1937 Act) before the House and Senate Committees. 6 

United States v. California, 297 U. S. 175, and eases cited therein; Nardone 
v. United States, 302 U. S. 379. 

<> House hearings p. 75 

Senate hearings pp. 107 and 108. 
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That purpose was declared to be retirement from all em¬ 
ployment and would be defeated in the same manner and to 
the same extent by the continued rendition of service for a 
governmental employer as by the continued rendition of 
service for a non-governmental employer. We are of 
7 the opinion that governmental bodies are included 
within the term “person” as used in the Act. It is 
immaterial whether appellant is employed by the govern¬ 
mental body, the Orphans’ Court, or by the Register of 
Wills and Clerk of the Court as an individual—in either 
event, he is employed by a “person” within the meaning of 
that term as used in the Acts. 

Of course the mere fact that remuneration accompanies a 
public office does not necessarily mean that the employment 
is “compensated” service within the meaning of Sections 
2(a). 2(b) and 2(d) of the Act. Where the remuneration 
accompanying a public office is relatively trivial and merely 
incidental to the office and the office is sought solely because 
of the dignity and honor involved or the desire to render 
public service, it may be said the incumbent does not render 
service that is “compensated.” However, we cannot find 
that the position is one sought solely because of the dignity 
and honor involved or the desire to render public service. 

The substantial salary of $225.00 a month for clerical 
duties five and one-half days a week for six hours a day can¬ 
not be ignored as a motivating factor in appellant’s seeking 
11 io position. That this salary would have been an induce¬ 
ment to appellant’s taking the position is indicated by his 
previous average monthly earnings of $202.31 in the last 
41 months of his full time regular service with The Pennsyl¬ 
vania Railroad Company ending in June 1923. That the 
remuneration received was not inadequate for the duties re¬ 
quired of the assistant clerk is disclosed by appellant’s tes¬ 
timony before the Appeals Council when he stated: 

“* * * I can do the job I have here with this political job 
because it is practically nothing, it is just like child's play 
compared with the railroad job, * * 




The substantial remuneration, greater than appellant's pre¬ 
vious earnings, in return for services less strenuous than 
lie was accustomed to perform, precludes a finding that the 
position was sought solely because of the dignity and honor 
involved or the desire to render a public service. There¬ 
fore, even if it could be found that appellant occupied a 
public office his eligibility for an annuity is not established 
until such time as he ceases service in compliance with Sec¬ 
tion 2(a). 

The Act defines the term “compensation” in Section 
1(h): 

“The term ‘compensation’ means any form of money re¬ 
muneration earned by an individual for services rendered 
as an employee to one or more employers, * * *.” 

8 As the Act also contains a restrictive definition of 
the term “employer'’ it is appellant’s contention that 
he did not receive “compensation” hut to take such a posi¬ 
tion would nullify that portion of Section 2 (a) and 2 (d) 
dealing with compensation received from persons other than 
“employers.” To give effect to these provisions the term 
“compensation” when used in connection with persons 
other then “employers” must he construed to have its usual 
and accepted meaning. 

Whether appellant is employed by an individual, a gov¬ 
ernmental body, or holds a public office he has not ceased 
to render compensated service to any person, whether or 
not an employer as defined in Section 1 (a) of the Act and 
is ineligible for an annuity. 

We are requested to waive recovery of the erroneous pay¬ 
ments made to appellant if it he found that he is ineligible 
to receive an annuity. Section 9 of the Act dealing with 
erroneous payments and providing for recovery of such 
payments provides in subsection (c): 

“There shall he no recovery in any case in which more 
than the correct amount of annuities, pensions, or death 
benefits under this Act or the Railroad Retirement Act of 
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1935 has been paid to an individual or payments lias been 
made to an individual not entitled thereto (including pay¬ 
ments made prior to July 1, 1940) who, in the judgment of 
tlie Board, is without fault when, in the judgment of the 
Board, recovery would be contrary to the purpose of the 
Acts or would be against equity or good conscience.” 

At the hearing before the Appeals Council appellant 
made the following remarks in explanation of the reason 
for his statement that he bad not worked for any other per¬ 
son, institution, or company for compensation since he last 
worked for an employer: 

“* * * I didn’t have any idea that it meant I couldn't con¬ 
tinue where I was in what 1 was doing, * * *. It never en¬ 
tered my head that I was answering anything wrong when I 
said I was not employed. * * * If I had known that that was 
what that meant T certainly never would have made appli¬ 
cation because that was cutting me off from the rail¬ 
road * * *. 

“I saw that definition ‘employer’ there and I thought 
that was anything connected with the railroad. * * 

When asked what he thought the statement on the form 
meant appellant replied: 

9 “Railroad employment, because I can’t under¬ 

stand why they didn’t tell me that I wasn’t eligible 
for a pension, as they knew that 1 was working. They 
came in to see me in the office, got me to hunt up records for 
them, officials, different men I knew. They knew where I 
was working, knew all about my employment, nothing secret 
about it. If they said when I asked for retirement, ‘You 
can’t retire as long as you are working’ I’d just said, ‘For¬ 
get it’.” 

To waive recovery of payments made, we must find that 
appellant was without fault. We cannot find that appellant 
was without fault in the execution of Form C-13(a). A 
reading of that form clearly indicates that something other 



than railroad employment was covered by its questions. 
This should have been readily apparent to an individual 
closely associated with legal language as appellant is. Be¬ 
fore the Appeals Council he stated, “I prepare Supreme 
Court appeals and everything all the time, and the judge 
never reads them, just takes my word for it,” and “I have 
general supervision of the Orphans Court business that 
conies in there. I am dealing with lawyers every day, hun¬ 
dreds of them, that is all I do.” These remarks would in¬ 
dicate that appellant should have been at least as capable 
of understanding the intent of the question concerning em¬ 
ployment with persons other than “employers” as any 
other lay applicant. The purport of the questions asked 
should have at least put appellant on notice that something 
more than railroad employment was being considered and 
if any doubt existed as to what was intended an inquiry 
would have been in order. If appellant’s statement was not 
deliberate, certainly it was negligent to the extent that he 
is not without fault for the purposes of Section 9(c). 

Neither can we find that recovery would be contrary to 
the purpose of the Acts or against equity or good con¬ 
science. Appellant is receiving a substantial salary and 
was receiving a substantial salary at the time he received 
payments from the Board resulting from misinformation 
he furnished. Under these circumstances recovery would 
not be contrary to the purpose of the Acts which contem¬ 
plate a retirement from an applicant’s last employment. 
Nor would it be against equity or good conscience to re¬ 
cover in this case where it is evident that no undue hard¬ 
ship would be placed on appellant. He did not change his 
financial status when he applied for an annuity and the pay¬ 
ments he received were in addition to his customary and 
regular earnings. For these reasons we do not feel waiver 
of recovery of the erroneous payments justified. 











56 

Finding’s of Fact 

Upon the basis of ail the evidence of record we make the 
following findings of fact: 

1. Appellant has been employed by the Register of Wills 

and clerk of the Orphans’ Court of the county of 
10 Allegheny, Pittsburgh, Pennsylvania, from at least 

v 7 w 7 y 

January 1, 1056 to at least October 2.3, 1940. 7 

2. Appellant has been employed from at least January 1, 
1036 to at least October 23, 1940 by an employer included 
within the term “person’’ as used in the Act. 

3. Appellant informed the Board on September 27, 1937 
on Form C-13(a) that he had not worked for any other per¬ 
son, institution, or company for compensation since he last 
worked for an “employer” when, in fact, he was then and 
had been since at least January 1,1936 working for compen¬ 
sation for a “person” as that term is used in the Railroad 
Retirement Act. 

4. Appellant has not ceased to render compensated ser¬ 
vice to any person whether or not an “employer” as de¬ 
fined in the Act; consequently, appellant has not met the 
eligibility requirements for an annuity under the Railroad 
Retirement Act of 1937. 

5. Appellant was not entitled to annuity payments re¬ 
ceived by him with respect to the period from June 24, 1937 
to October 1, 1940 because he has not complied with Section 
2(b) of the Act requiring that he relinquish all rights to re¬ 
turn to the service of an “employer” and of the “person” 
by whom he was last employed. 

6. Appellant was not entitled to the annuity payments 
received by him because he was during the time of the re¬ 
ceipt of such payments rendering compensated service to 
the last person by whom he was employed prior to the date 
on which his annuity began to accrue. 

7 As indicated in the “Statement”, appellant testified that he became as¬ 
sistant clerk in T93. f > and we have never been informed that his services as 
assistant clerk have terminated; the dates included in this finding herewith are 
those furnished bv the Register of Wills and clerk of the court in his letter of 
October 23, 1940.' 



7. All payments to appellant under the Railroad Retire¬ 
ment Act are erroneous payments within the meaning of 
Section 9 of such Act. 

8. Appellant is not without fault in obtaining* annuity 
payments. 

9. Recovery of the erroneous annuity payments would not 
he contrary to the purpose of the Railroad Retirement Act 
or against equity or good conscience. 

10. The Board is not justified in waiving recovery of the 
erroneous annuity payments made to appellant. 

11 Decision 

I 

Appellant has not established his eligibility for an an¬ 
nuity under the Railroad Retirement Act of 1937 and recov- 
* 

ery of all erroneous payments made to him is hereby au¬ 
thorized and directed. 

/s/ W. J. Kennedy 

Wii.t.tam J. Kennedy, Chairman ! 

• 

/s/ F. C. Squire 
F. C. Squire, Member 

/s/ J. G. Luhrsen 
J. G. Luhrsen, Member 



142 Registered Mail 
Mr. Charles Alford Burke 

ado Osborne Lane Aug. 16, 1946 

Glen Osborne 
Sewickley, Pennsylvania 

In reply refer to 
R. R. B. Xo. A-61810 

Dear Sir: 

There is enclosed a copy of the decision of the Railroad 
Retirement Board on the appeal from the decision of the 
Appeals Council in your case. 

The Board regrets that the circumstances in your case 
afford it no alternative to the conclusions reached in its 
decision. 

Yerv trulv vours, 

MBL 

Mary B. Lixkixs. 

Secretary of the Board. 

Enclosure 
MBL :b 
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IN THE 

UNITED STATES COURT OF APPEALS 

FOB THE DISTRICT OF COLUMBIA 


No. 9594 


CHARLES A. BURKE, 

Petitioner, 

vs. 

RAILROAD RETIREMENT BOARD, 

Respondent. 

REVIEW OF DECISION OF RESPONDENT RAILROAD RETIRE¬ 
MENT BOARD 


BRIEF FOR RESPONDENT 

STATEMENT OF THE CASE 

This is an action brought by the petitioner in this Court 
under Section 11 of the Railroad Retirement Act of 1937, 
as amended July 31, 1946 (50 Stat. 315; U.S.C., Title 45, 
§ 228k, as amended by Pub. Law 572, 79th Cong.), which, 
by reference to the Railroad Unemployment Insurance 
Act (Railroad Unemployment Insurance Act, Sec. 5(f), 
52 Stat. 1100; U.S.C., Title 45 § 355(f), as amended by 
Pub. Law 572, 79th Cong.), authorizes judicial review of 
determinations of the respondent Railroad Retirement 
Board (an independent agency in the executive branch 
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of the United States Government) to be brought in the 
United States circuit court of appeals for the circuit in 
which the claimant resides, or in the Seventh Circuit, 
or in the Court of Appeals for the District of Columbia. 

The petitioner takes issue with the Board’s decision 
rendered on August 15, 1946 (Joint App. 46-57), that he 
had not established his eligibility for an annuity under 
the Railroad Retirement Act of 1937, and authorizing and 
directing the recovery of all erroneous annuity payments 
made to him. 

On August 10, 1937, petitioner filed with the Board an 
application for an annuity under the Railroad Retirement 
Act (Joint App. 6-11). In his application, the petitioner 
stated that he had been on leave of absence from The 
Pennsylvania Railroad Company since June 15, 1923, 
thereafter working one day at the expiration of each nine- 
month period until December 16, 1936 (Joint App. 9-11). 

Section 2(a) of the Act (50 Stat. 309; U.S.C.A., Title 
45, § 228b(a) )* requires as a condition of eligibility for an 
annuity that the applicant shall have ceased to render 
compensated service to any person, whether or not an 
“employer” as defined in the Act. Section 2(b) (50 Stat. 
309; U.S.C.A., Title 45, §228b(b) ) provides, as a con¬ 
dition precedent to payment, that no annuity shall be 
paid unless the applicant has relinquished his rights to 
return to the service of an “employer” and of the person 
by whom he was last employed. And Section 2(d) (50 

1 Unless otherwise specfically stated, references made herein to 
the Railroad Retirement Act relate to the Railroad Retirement 
Act of 1937 prior to its amendment on July 31, 1946, which was 
the Act in effect at the time of the Board’s decision. The Act in 
its earlier form appears in U.S.C.A., Title 45, §§ 228a-228s. 
The amendments, which appear in U.S.C.A., Title 45, 1946 
Supp., §§ 228a-228k, made no change in any of the provisions 
of the 1937 Act discussed in this brief. 
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Stat. 309; U.S.C.A., Title 45, §228b(d) ) provides that no 
annuity shall be paid with respect to any month in which 
an individual in receipt of an annuity shall have rendered 
compensated service to an “employer” or to the “last 
person” by whom he was employed prior to the date on 
which the annuity began to accrue. Individuals receiving 
annuities are required by this section to report to the 
Board immediately all such compensated service. 

In the course of the adjudication of his claim, the peti¬ 
tioner executed the Board’s Form C-13a, entitled “Cer¬ 
tificate of Termination of Service,” on September 27, 1937 
(Joint App. 11-14). This form, which deals entirely with 
termination of service, contains the following printed 
statements and answers made thereto by the petitioner: 

“. . . I am not now in the service of an employer* 
and ... I last worked for an employer* for com¬ 
pensation on December 16, 1936. I relinquished all 
rights to return to employer* service on June 5, 1937. 


“I have not worked for any other person, institu¬ 
tion, or company for compensation since I last worked 
for an employer*, except as follows: (Note: If you 
have not been employed for compensation since you 
last worked for an employer*, insert the word ‘None’ 
on this line . . . None.) 

“Since leaving the service of an employer*, I 
worked for the person, institution, or company whose 
name and address is shown below.” 

No person, institution, or company was there listed by 
the petitioner (Joint App. 12). The asterisk after the 
word “employer” directed the petitioner’s attention to 
the definition of that word paraphrased from the Railroad 
Retirement Act as follows: 

“The term ‘employer’ means an employer as defined 
in section 1 of the Act of June 24, 1937, and includes 
express companies, sleeping car companies, and car- 



riers by railroad subject to Part I of the Interstate 
Commerce Act, also labor organizations, national in 
scope, organized in accordance with the provisions of 
the Railway Labor Act, as amended, and certain other 
companies, such as traffic associations, weighing and 
inspection bureaus, etc., controlled by two or more 
employers and performing a service in connection with 
railroad transportation.” 

Relying upon Form C-13a executed by the petitioner, 
the Division of Retirement Claims (now the Bureau of 
Retirement Claims), the original adjudicating unit within 
the Board, decided that the Petitioner was eligible for an 
annuity, and accordingly, notified him on August 27, 193S, 
that he had been awarded an annuity commencing June 24, 
1937, in the amount of $55.82 (Joint App. 17-18, 19-20). 
The letter of notification also contained the following 
statement: 

“Your attention is invited to Section 2(d) of the 
1937 Act, which is as follows: 

“ ‘No annuity shall be paid with respect to any 
month in which an individual in receipt of an 
annuity hereunder shall render compensated serv¬ 
ice to an employer (under the Act) or to the 
last person by whom he was employed prior to 
the date on which the annuity began to accrue. 
Individuals receiving annuities shall report to the 
Board immediately all such compensated serv¬ 
ice’ ” (Joint App. 20). 

More than two years later, the Board received a state¬ 
ment from John M. Huston, Register of Wills and Ex- 
Officio Clerk of the Orphans’ Court of Allegheny County, 
Pittsburgh, Pennsylvania, dated October 23, 1940, which 
stated: 

“Charles A. Burke was employed by me from 
January 1, 1936 until December 31, 1939, the expira¬ 
tion of my term of office. 


“He was re-employed by me January 1, 1940 and is 
in my employ at this time” 2 (Joint App. 21). 

Thereafter, on October 31, 1940, the Acting Director of 
Retirement Claims notified the petitioner that pursuant to 
Section 2(d) of the 1937 Act, his annuity was being sus¬ 
pended and requested the petitioner to furnish informa¬ 
tion concerning the nature of his work (Joint App. 21-23). 

On November 6,1940, the petitioner replied as follows: 

“In reply to yours of the 31st ulto relative to 
employment under John M. Huston, Register of Wills 
of Allegheny County, Pennsylvania, please be advised 
that I am a clerk with various clerical duties for five 
and one half days per week, of six hours per day for 
$225.00 per month, but I am not required to make 
reports of records of my work. 

“Mr. Huston is elected to this office. 

“I do not believe that this matter can be satis¬ 
factorily adjusted through correspondence and re¬ 
spectfully request the privilege of appearing before 
you for a hearing in the matter” (Joint App. 23). 

On January 21, 1941, a hearing was held before the j 
Appeals Council, the intermediate appellate body within 
the respondent Board (Joint App. 24-44), on appeal from 
the decision of the Division of Retirement Claims holding 
that the petitioner’s annuity had been granted in error 
since the statements on Form C-13a, supra, did not reflect 
the true facts, and, further, that the petitioner was liable 
for a refund of the erroneous payments thus made to him. 

During the course of the proceedings before the Appeals 
Council, the petitioner testified that he left his full-time 
employment with the railroad in 1923, when the railroad 

2 Petitioner later testified before the Appeals Council that he 
first went to work as a clerk in the office of the Register of Wills 
on April 1, 1935, for a predecessor of Mr. Huston (Joint App. 
41). On page 2 of the petitioner’s brief it is stated that he still 
holds his position in this office. 
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transferred its offices to another city, because he had 
carried on other work which he found it impossible to 
forego in order to remain with the railroad. Accordingly 
i the railroad arranged for him to be placed on leave of 
absence or furlough, working one day in each nine months 
(Joint App. 28-29). From the evidence, it appears that 
i the average of his monthly earnings in the last period 
of his full-time regular clerical service with the railroad 
in 1923 was less than the salary which he has received 
for his full-time clerical duties under Mr. Huston (Joint 
App. 10, 11, 23, 52). 

During the course of the hearing the petitioner also 
testified, in effect, that he considered the Register to be 
his employer, and his work to be ordinary employment 
for hire wdth complete authority in the Register to hire 
as well as to discharge, with or without cause, persons 
like himself (Joint App. 41-44). He further stated that 
it was his duty to report to the Register who exercised 
full supervision over him. 

In explanation of the reason for his statement in Form 
C-13a, the petitioner made the following remarks: 

. . I didn’t have any idea that it meant I 
couldn’t continue where I was in what I w’as doing, 
... It never entered my head that I was answering 
anything wrong when I said I was not employed . . . 
If"I had known that that was what that meant I 
certainly never would have made application because 
that was cutting me off from the railroad . . . 

“I saw that definition ‘employer’ there and I 
thought that was anything connected with the rail¬ 
road. ...” (Joint App. 30). 

When asked what he thought was the meaning of the 
statement on the form with reference to employment by 
any other person, institution or company, the petitioner 
replied: 

“Railroad employment, because I can’t understand 
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why they [supervisory employees of The Pennsyl¬ 
vania Railroad Company] didn’t tell me that I wasn’t 
eligible for a pension, as they knew that I was work¬ 
ing. They came in to see me in the office, got me to 
hunt up records for them, officials, different men I 
knew. They knew w’here I was working, knew all about 
my employment, nothing secret about it. If they said 
when I asked for retirement, ‘You can’t retire as 
long as you are working’ I’d just said, ‘Forget it’ ” 
(Joint App. 31). 

The petitioner indicated before the Appeals Council that 
he had read the above form (Joint App. 36), and stated 
that he was familiar, generally, with the use of legal 
language. “I prepare Supreme Court appeals and every¬ 
thing all the time, and the judge never reads them, just 
takes my word for it” (Joint App. 38). “I have general 
supervision of the Orphans Court business that comes in 
there. I am dealing with lawyers every day, hundreds of 
them, that is all I do” (Joint App. 41). 

On September 30, 1944, the Appeals Council, after a 
review of all the evidence, sustained the decision of the 
Division of Retirement Claims and, accordingly, so noti- 
. fied the petitioner on that date (Joint App. 45). Following 
this notification, the petitioner appealed to the Board itself, 
which on August 15, 1946, after careful consideration of 
all the evidence, concluded that the petitioner had not 
established his eligibility for an annuity under the Rail¬ 
road Retirement Act, and authorized and directed recovery 
of all erroneous payments made to him (Joint App. 46-57). 
In its opinion, the Board pointed out that the provisions 
of Sections 2(a), 2(b) and 2(d) of the Act apply alike 
to governmental and private employment by one other than 
an “employer”, as well as to employment by an “em¬ 
ployer”; that all officers and employees thus engaged are 
within its terms, and that a governmental body, such as 
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the Pennsylvania Orphans’ Court, is a “person” within 
the meaning of the above sections (Joint App. 50-52). 

On July 8, 1947, the petitioner commenced the present 
action in this Court claiming that the Board erred in 
holding he was employed by a “person” -within the 
meaning of Section 2(d) of the Railroad Retirement Act 
of 1937 while serving as assistant clerk of the Orphans’ 
Court, and, further, that recovery of the erroneous annuity 
payments made to him would not be contrary to the pur¬ 
pose of that Act or against equity or good conscience. 


STATUTES INVOLVED 

Section 2(a), (b) and (d) of the Railroad Retirement 
Act (50 Stat. 309; U.S.C.A., Title 45, § 228(a) ) provides 
in pertinent part: 

“Sec. 2. (a) The following-described individuals, 
if they shall have been employees on or after the 
enactment date, shall, subject to the conditions set 
forth in subsections (b), (c), and (d), be eligible for 
annuities after they shall have ceased to render com¬ 
pensated service to any person, whether or not an 
employer as defined in section 1(a) (but with the 
right to engage in other employment to the extent not 
prohibited by subsection (d) ): . . .” 

“(b) An annuity shall be paid only if the applicant 
shall have relinquished such rights as he may have to 
return to the service of an employer and of the per¬ 
son by whom he was last employed; ...” 

“(d) No annuity shall be paid with respect to any 
month in which an individual in receipt of an annuity 
hereunder shall render compensated service to an em¬ 
ployer or to the last person by whom he was employed 
prior to the date on which the annuity began to accrue. 
Individuals receiving annuities shall report to the 
Board immediately all such compensated service.” 


Section l(n) of the Railroad Retirement Act (50 Stat. 
307; U.S.C.A., Title 45, §228a(n) ) provides: 

“(n) The term ‘person’ means an individual, a 
partnership, an association, a joint-stock company, or 
a corporation.” 

Section 1(a) of the Railroad Retirement Act (50 Stat. 
307; U.S.C.A., Title 45, §228a(a) ) provides in pertinent 
part: 

“(a) The term ‘employer’ means any carrier (as 
defined in subsection (m) of this section), and any 
company which is directly or indirectly owned or con¬ 
trolled by one or more such carriers or under common 
control therewith, and which operates any equipment 
or facility or performs any service (except trucking 
service, casual service, and the casual operation of 
equipment or facilities) in connection with the trans¬ 
portation of passengers or property by railroad, or 
the receipt, delivery, elevation, transfer in transit, 
refrigeration or icing, storage, or handling of prop¬ 
erty transported by railroad, and any receiver, trus¬ 
tee, or other individual or body, judicial or otherwise, 
when in the possession of the property or operating 
all or any part of the business of any such em¬ 
ployer ...” 

I 

Section 9(c) of the Railroad Retirement Act (50 Stat. 
314; U.S.C.A., Title 45, § 228i(c) ) provides: 

“(c) There shall be no recovery in any case in which 
more than the correct amount of annuities, pensions, 
or death benefits under this Act or the Railroad Re¬ 
tirement Act of 1935 has been paid to an individual 
or payment has been made to an individual not 
entitled thereto (including payments made prior to 
July 1, 1940) who, in the judgment of the Board, is 
without fault when, in the judgment of the Board, 
recovery would be contrary to the purpose of the Acts 
or would be against equity or good conscience.” 
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SUMMARY OF ARGUMENT 

The respondent Board maintains that its decision hold¬ 
ing the petitioner not entitled to receive annuity payments 
under the Railroad Retirement Act of 1937 is correct. 
Further, it did not abuse its discretion by authorizing 
and directing the recovery of payments made to the peti¬ 
tioner. 

Under the Railroad Retirement Act of 1937, eligibility 
for an annuity is conditioned upon an applicant’s having 
ceased to render compensated service to any person, 
whether or not an employer within the meaning of the 
Act. With reference to the payment of annuities, the Act 
provides that no such payment shall be made until the 
applicant has relinquished such rights as he has to return 
to the service of an employer, as well as of the person by 
whom he was last employed. Further, no annuity is to be 
paid for any month in which an individual renders com¬ 
pensated service, whether to an employer or to the last 
person by whom he was employed prior to the date his 
annuity began to accrue. Individuals in receipt of annuities 
are required to report to the Board immediately all such 
compensated service. Section 2(a), 2(b) and 2(d) (50 Stat. 
309: U.S.C.A., Title 45, $ 228b(a), (b) and (d) ). 

The issue here presented is whether the Board’s decision 
denying petitioner’s annuity and ordering recovery of 
past payments, should be sustained upon this review. 
The Board correctly held that the petitioner, who con¬ 
tinued to render compensated service as assistant clerk 
of the Orphans’ Court of Pennsylvania after the beginning 
date of his annuity was rendering service to the ‘Oast 
person by whom he was employed.” And the petitioner 
himself on page 9 of his brief concedes that if the word 
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“person” does include a state, as held by the Board, he 

is not entitled to an annuity. i 

1 

That a state is included is clear from an examination of 

I 

the principles announced by the courts and from the lan¬ 
guage and purpose of the Railroad Retirement Act. Thus, 
it has been held that although a statute does not expressly 
refer to governmental bodies, it will nevertheless be ap¬ 
plied to them if it is clear from the nature and purpose 
of the statute that it was intended to be applied to such j 
bodies. Ohio v. Helvering, 292 U.S. 360; United States v. 
California, 297 U.S. 175; Georgia v. Evans, 316 U.S. 159; 
Mathewes v. Port Utilities Commission of Charleston, j 
South Carolina, 32 F. (2d) 913 (D.C.E.D.S.C., 1929). And 
see. State of California v. An glim, 129 F. (2d) 455 (C.C.A. 
9th, 1942). Even where, as in the Railroad Retirement 
Act, there is a specific statutory definition which includes 
“corporations” but does not, eo nomine, refer to govern¬ 
mental bodies, the principle of the foregoing cases has 
been applied and a state held to be included as a “person” 
or “corporation.” Ohio v. Helvering, 292 U.S. 360; 
Georgia v. Evans, 316 U.S. 159. 

The language and purpose of the Railroad Retirement 
Act show that states and their political subdivisions are 
intended to be included within the term “person” in Sec¬ 
tion 2(d). The language is broad and does not distinguish 
between governmental and non-governmental employment. 
And an important purpose of the Act was to spread em- j 
ployment, particularly in the railroad industry, through 
the retirement of superannuated employees, at the same | 
time avoiding the inequity of requiring a railroad employee 
to cease his employment in order to receive an annuity 
while permitting one who has left the railroad industry 
and obtained other employment to continue in such em¬ 
ployment while enjoying an annuity. This appears plainly 
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in the testimony of the sponsors of the legislation. Hear¬ 
ing before the Committee on Interstate and Foreign Com¬ 
merce , House of Representatives, 75th Cong. 1st Sess., on 
H.R. 6956, pp. 15-16, 42-44; Hearings before the Committee 
on Interstate Commerce, United States Senate, 75th Cong. 
1st Sess., on S. 2395, pp. 107-108. The purpose would be 
defeated in the same manner and to the same extent by 
the rendition of government as well as non-government 
service, particularly in view of the magnitude of govern¬ 
ment employment. Accordingly, because of his continua¬ 
tion in the compensated service of the Pennsylvania court, 
the petitioner is not entitled to receive payment of an 
annuity and the Board was correct in so holding. 

Moreover, in view of the petitioner’s conduct which led 
to his award of an annuity by the Board, the respondent 
did not abuse the discretion specifically vested in it when 
it ordered recovery of the payments previously made to 
the petitioner. In awarding the petitioner an annuity, 
the Board had relied upon his statement in Board Form 
C-13a that he had rendered no compensated service for 
any person since leaving his railroad employment. The 
petitioner was unwarranted in believing, as he says lie 
did, that the word “person” on the form referred only to 
railroad employment, since the form made it clear that 
the term “person” was used in contradistinction to rail¬ 
road employment. And inasmuch as his circumstances 
were not changed as a result of the annuity payments, 
the Board exercised its judgment properly when, pur¬ 
suant to the waiver provisions of Section 9(c) of the Act 
(50 Stat. 314; U.S.C.A., Title 45 §228i(c) ), it found that 
the petitioner was not without fault, and that recovery 
of the erroneous payments would not be contrary to the 
purposes of the Act or against equity or good conscience. 


ARGUMENT 


The Board committed no error in holding- that the peti¬ 
tioner was not entitled to receive annuity payments 
under the Railroad Retirement Act of 1937 and in au¬ 
thorizing and directing the recovery of all payments | 
made to him. 

! 

A. The Board was correct in holding that the petitioner 
is not entitled to annuity payments , because he has j 
continued to render compensated service to the per- i 
son by whom he was employed prior to the date on 
which such payments could begin to accrue. 

Section 2(d) of the Railroad Retirement Act of 1937 
provides that no annuity shall be paid if the individual 
renders service to an “employer” as defined in the Act 
or to the “person” by whom he was last employed before i 
his annuity began to accrue. Also see Sections 2(a) and 
2(b) of the Act, which provide, respectively, that an in¬ 
dividual must cease all compensated service before he 
can become eligible for an annuity and must relinquish 
all rights to return to such service in order to receive 
payment of his annuity. 3 Section l(n) of the Act (50 | 
Stat. 307, U.S.C.A., Title 45, §228a(n) ) defines the term 1 
“person” to mean an individual, a partnership, an asso- j 
ciation, a joint stock company, or a corporation. Inas¬ 
much as the above provisions do not contain any express 1 

reference to governmental bodies, the issue in the present 

— ■ — 

3 Subsequent references in the argument generally are made 
to Section 2(d) since the similar provisions of the three sub- ! 
sections have a common purpose, and particularly since the peti- | 
tioner has restricted his argument to the effect of Section 2(d). j 
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case is whether the state is a “person”, or a “corpora¬ 
tion” within the meaning of Section 2(d). The Board 
has answered this question in the affirmative, and its 
decision, which itself is to be accorded great weight, should 
be sustained. Cf. Commissioner of Internal Revenue v. 
Scottish American Investment Company, 323 U.S. 119; 
National Labor Relations Board v. llearst Publications, 
322 U.S. Ill, 130-131; Dobson v. Commissioner, 320 U.S. 
489; South v. Railroad Retirement Board, 131 F. (2d) 748 
(C.C.A. 5th, 1942), cert, denied, 317 U.S. 701. 

It has been held that a statute which does not expressly 
refer to governmental bodies will, nevertheless, apply to 
such bodies if it is clear from the nature and purpose 
of the statute that it was intended to apply to them. 
Ohio v. Helvering. 292 U.S. 360; United States v. Cali¬ 
fornia, 297 U.S. 175; Georgia v. Evans, 316 U.S. 159; 
Mathewes v. Port Utilities Commission of Charleston, 
South Carolina, 32 F. (2d) 913 (D.C.E.D.S.C., 1929). 
Thus, in United States v. California, supra, the question 
involved was whether the Federal Safety Appliance Act 
was applicable to a railroad owned and operated by the 
State of California. The Act covered “any common car¬ 
rier engaged in interstate commerce by railroad” without 
referring specifically to governments or governmental 
bodies. In its opinion, the Court significantly stated (pp. 
185-186): 

“California, by engaging in interstate commerce by 
rail, has subjected itself to the commerce power, and 
is liable for a violation of the Safety Appliance Act, 
as are other carriers, unless the statute is to be deemed 
inapplicable to state-owned railroads because it does 
not specifically mention them. The Federal Safety 
Appliance Act is remedial, to protect employees and 
the public from injury because of defective railway 
appliances, Swinson v. Chicago, St. Paul, M. & 0. 
Ry. Co., 294 U.S. 529; F airport, P. & R. R. Co. v. 
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Meredith, 292 U.S. 589, 594; Johnson v. Southern \ 
Pacific Co., 196 U.S. 1, 17, and to safeguard inter¬ 
state commerce itself from obstruction and injury due 
to defective appliances upon locomotives and cars 
used on the highways of interstate commerce, even 
though their individual use is wholly intrastate. 
Southern Ry. Co. v. United States, 222 U.S. 20; Moore 
v. Chesapeake £ Ohio Ry. Co., 291 U.S. 205, 214. The 
danger to be apprehended is as great and commerce I 
may be equally impeded whether the defective appli¬ 
ance is used on a railroad, which is state-owned or 
privately-owned. No convincing reason is advanced 
why interstate commerce and persons and property 
concerned in it should not receive the protection of 
the act whenever a state, as well as a privately-owned 
carrier, brings itself within the sweep of the statute, 
or why its all-embracing language should not be 
deemed to afford that protection. 

“In Ohio v. Helvering, supra , it was held that a 
state, upon engaging in the business, became subject 
to a federal statute imposing a tax on those dealing 
in intoxicating liquors, although states were not 
specifically mentioned in the statute. The same con¬ 
clusion was reached in South Carolina v. United 
States, supra; and see Helvering v. Powers, supra. 
Similarly the Interstate Commerce Commission has j 
regarded this and other state-owned interstate rail j 
carriers as subject to its jurisdiction, although the | 
Interstate Commerce Act does not in terms apply to 
state-owned rail carriers. See California Canneries j 
Co. v. Southern Pacific Co., 51 I.C.C. 500, 502, 503; ! 
United States v. Belt Line R. Co., 56 I.C.C. 121; Texas 
State Railroad, 34 I.C.C. Val. R. 276.” 

* * # * # j 

“Respondent invokes the canon of construction that | 
a sovereign is presumptively not intended to be bound j 
by its own statute unless named in it, see Guaranty j 
Title. Guaranty £ T. Co. v. Title Guaranty £ S. Co., 
224 U.S. 152, 56 L. ed. 706, 32 S. Ct. 457, 27 Am. 
Bankr. Rep. 873; United States v. Herron, 20 Wall. 
251, 22 L. ed. 275; Re Fowble (D.C.) 213 F. 676. This 
rule has its historical basis in the English doctrine 
that the Crown is unaffected by acts of Parliament ! 
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not specifically directed against it. United States v. 
Herron, supra (20 Wall. 253, 22 L. ed. 276); Dollar 
Sav. Bank v. United States, 19 Wall. 227, 239, 22 L. 
ed. 80, 82. The presumption is an aid to consistent 
construction of statutes of the enacting sovereign when 
their purpose is in doubt, but it does not require 
that the aim of a statute fairly to be inferred be 
disregarded because not explicitly stated. See Balti¬ 
more Nat. Bank v. State Tax Commission, decided this 
day (297 U.S. 209, post. 506, 56 S. Ct. 417). We can 
perceive no reason for extending it so as to exempt 
a business carried on by a state from the otherwise 
applicable provisions of an act of Congress, all-em¬ 
bracing in scope and national in its purpose, which 
is as capable of being obstructed by state as by in¬ 
dividual action. Language and objectives so plain 
are not to be thwarted by resort to a rule of con¬ 
struction whose purpose is but to resolve doubts, and 
whose application in the circumstances would be 
highly artificial. It was disregarded in Ohio v. Hel¬ 
vering, 292 U.S. 360, 73 L. ed. 1307, 54 S. Ct. 725, 
and South Carolina v. United States, 199 U.S. 437, 50 
L. ed. 261, 26 S. Ct. 110, 4 Ann. Cas. 739, supra. See 
Reiner v. Colonial Trust Co., 275 U.S. 232, 234, 235, 
72 L. ed. 256, 258, 48 S. Ct. 65.” [Emphasis supplied.] 

And see State of California v. Anglim, 129 F. (2d) 455 
(C.C.A. 9th, 1942), cert, denied, 317 U.S. 669, which arose 
under the Carriers’ Taxing Act, now the Railroad Retire¬ 
ment Tax Act. 

Although the statute in question in United. States v. 
California , 297 U.S. 175, did not contain a specific defini¬ 
tion of the term used to describe coverage under that Act, 
the principle announced by the Court has been applied 
even where, as in the Railroad Retirement Act, there is 
a specific definition of the word “person” which does not, 
eo nomine, include governmental bodies. Ohio v. Helvering, 
292 U.S. 360 (cited in the California case, supra); Georgia 
v. Evans, 316 U.S. 159. In Ohio v. Helvering y the issue 
was whether the state of Ohio was a “person” subject to 
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a federal tax on the sale of intoxicating liquors. There, 
as here, although the term “person” was specifically de¬ 
fined in the statute in question, governmental bodies were 
not expressly mentioned. Corporations, however, were in¬ 
cluded within the definition. The statute (U.S.C., Title 26, 
§11) provided as follows: 

“where not otherwise distinctly expressed or mani¬ 
festly incompatible with the intent thereof, the word 
‘person’, as used in this title shall be construed to 
mean and include a partnership, association, company, 
or corporation, as well as a natural person.” 

For the purpose of showing that the general question of 
whether a statute applies to governmental bodies depends 
upon the context, nature and purpose of the particular 
provision, the Court cited the following illustrative cases 
(pp. 370-371): 

“Thus in Stanley v. Schwalby , 147 U.S. 508, 517, it 
is said that the word ‘person’ in the statute there 
under consideration would include the United States 
as a body politic and corporate. See also Giddings \ 
v. Hotter ', 19 Mont. 263, 266; 48 Pac. 8; State v. Harold , j 
9 Kan. 194, 198. A state is a person within the mean- j 
ing of a statute punishing the false making or fraudu- j 
lent alteration of a public record ‘with intent that j 
any person may be defrauded’. Martin v. State, 24 
Tex. 61, 68. Under a statute defining a negotiable 
note as a note made by one person whereby he 
promises to pay money to another person, and pro- j 
viding that the word ‘person’ should be construed to i 
extend to every corporation capable by law of mak¬ 
ing contracts, it was held that the word included a j 
state. Indiana v. W or am, 6 Hill (N.Y.) 33, 38. And j 
a state is a person or a corporation within the pur- j 
view of the priority provisions of the bankruptcy act. | 
In re Western Implement Co., 166 Fed. 576, 582. Com¬ 
pare in re Jensen, 59 N.Y. Supp. 653, 655; Bray v. 
Wallingford, 20 Conn. 416, 418; County of Lancaster 
v. Trimble, 34 Neb. 752, 756; 52 N.W. 711; Rains v. 
City of Oshkosh, 14 Wis. 372, 374; 1 Black Comm, i 
123.” 
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With reference to the question whether a state should 
be held subject to the federal tax by including it within 
the word “person” without reference to the statutory 
definition of that word or by including it within one or 
more of the specific terms used in the definition, the Court 
in Ohio v. Ilelvering, supra, concluded that a state is 
covered by the statute on either ground, stating (p. 371): 

“We find no merit in the further contention that a 
state is not embraced within the meaning of the word 
‘a person’, as used in U.S.C., Title 26, §205 and 
defined in § 11, supra. By §205 the tax is levied upon 
every ‘person who sells, etc.’; and by §11 the word 
‘person’ is to be construed as meaning and including 
a partnership, association, company or corporation, 
as well as a natural person. Whether the word ‘per¬ 
son’ or ‘corporation’ includes a state or the United 
States depends upon the connection in which the word 
is found.” 

* * # * • 

“In the South Carolina case this court disposed of 
the question by holding that since the state was not 
exempt from the tax, the statute reached the indi¬ 
vidual sellers who acted as dispensers for the state. 
While not rejecting that view, we prefer, in the light 
of the foregoing examples to place our ruling upon the 
broader ground that the state itself, when it becomes 
a dealer in intoxicating liquor, falls within the reach 
of the tax either as a ‘ person’ under the statutory 
extension of that word to include a corporation or as 
a 'person’ without regard to such extension.” [Em¬ 
phasis supplied.] 

Again, in Georgia v. Evans, 316 U.S. 159, the question 
arose whether the state of Georgia w*as a ‘person’ entitled 
thereby to sue for treble damages w’ithin the meaning of 
the Sherman Act. The definition of this term under that 
Act was even more restrictive in scope than the definition 
of the same term in the Railroad Retirement Act. There 
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the statute (U.S.C., Title 15, §7) provided in pertinent 
part: 

“the word ‘person,’ or ‘persons,’ wherever used in 
this Act shall be deemed to include corporations and 
associations existing under or authorized by the laws 
of either the United States, the laws of any of the 
territories, the laws of any state, or the laws of any 
foreign country.” 

Holding that “Nothing in the Act, its history, or its 
policy, could justify so restrictive a construction of the 
word ‘person’ ... as to exclude a State” (p. 162), the 
Court carefully distinguished the issue there before it 
from the question in United States v. Cooper Corp., 312 
U.S. 600, which also arose under the Sherman Act and 
which is relied upon by the petitioner at page 9 of his 
brief. 4 

The Court stated: 

“The only question in the Cooper case was ‘whether, 
by the use of the phrase “any person,” Congress 
intended to confer upon the United States the right 
to maintain an action for treble damages against a 
violator of the Act.’ 312 U.S. at 604. Emphasizing 
that the United States had chosen for itself three 
potent weapons for enforcing the Act—namely, crimi¬ 
nal prosecution under §§ 1, 2, and 3, injunction under 
§ 4, and seizure of property under § 6—, the Court 
concluded that Congress did not also give the United 
States the remedy of a civil action for damages. This 
interpretation was drawn from the structure of the 
Act, its legislative history, the practice under it, and 
past judicial expressions. It was not held that the 
word ‘person,’ abstractly considered, could not in¬ 
clude a governmental body. Whether the word ‘per- 

* Compare Parker v. Brown, 317 U.S. 341, at p. 351, where 
the Court, again under the provisions of the Sherman Act, em¬ 
phasizes the importance of the “purpose, the subject matter, the 
context, and the legislative history of the statute” in determin¬ 
ing whether a governmental body is included or excluded. 
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son’ or ‘corporation’ includes a State or the United 
States depends upon its legislative environment. Ohio 
v. Helvering, 292 U.S. 360, 370. The Cooper case 
recognized that ‘there is no hard and fast rule of ex¬ 
clusion. The purpose, the subject matter, the context, 
the legislative history, and the executive interpreta¬ 
tion of the statute are aids to construction which may 
indicate an intent, by the use of the term, to bring 
state or nation within the scope of the law.’ 312 U.S. 
at 604-605. Considering all these factors, the Court 
found that Congress did not give to the Government, 
in addition to the other remedies exclusively provided 
for it, the remedy of treble damages—the only remedy 
originally given to victims, other than the Govern¬ 
ment, of practices proscribed by the Act. 

“The considerations which led to this construction 
are entirely lacking here.” 5 

That a state is a “person” or “corporation” within 
the meaning of Section 2(d) of the Railroad Retirement 
Act is clear from the language of that section as well as 
the purposes sought to be accomplished by it. The lan¬ 
guage prohibits annuity payments to an individual render¬ 
ing “compensated service to an employer or to the last 
person by whom he was employed” prior to the beginning 
date of his annuity. This language is broad and makes 
no distinction between governmental and non-governmental 
employment. This is in accord with the purpose of the 
Act which was, in part, to spread employment, particu¬ 
larly in the railroad industry, through the retirement of 
superannuated employees. Thus, with the passage of the 
Act an increase in the number of persons retiring was 
anticipated by its sponsors. Hearing before the Committee 
on Interstate and Foreign Commerce, House of Repre¬ 
sentatives, 75th Cong., 1st Sess., on H.R. 6956, pp. 15-16, 

5 For an instance where the political subdivision of a state has 
been held to be a “person,” see Chattanooga Foundry v. Atlanta, 
203 U.S. 390. 
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42-44. At page 42 of the above Hearing, Mr. Harrison, 
President of the Brotherhood of Railway Clerks, one of 
the sponsors of the Act, testified “we have put in the 
bill as much persuasion to these men to retire as we 
thought we could afford to put in the bill.” 

Mr. Harrison further stated at page 75: 

“Insert these words: * 

“The service of an employer, whether or not an 
employer as defined in this act, and relinquish all 
rights to return to the service of said employer. 

“Then, in line 23, after the word ‘to’ and before the 
word ‘employer’ insert the word ‘such.’ 

“Now by way of explaining what that means: The 
way the bill was drafted, in order to be eligible to 
receive a pension you were required to retire from 
railroad employment, but had you left the railroad 
industry before retirement age and were out working 
for a steel company, when you got to be 65 you could 
get your pension and keep working for the steel com¬ 
pany, but if you were working for the railroad com¬ 
pany you could not get your pension unless you retired. 

“Now, we say that in both instances you must 
retire from such employment as you have at the time 
you apply for your pension in order to be eligible 
to get your pension; but thereafter you are free to 
engage in any kind of employment, except for the em¬ 
ployer from whom you resigned in order to qualify for 
a pension. 

“I want to add as subsection (c) to section 2 the 
following : 

“The annuity shall not be paid in any month in 
which a person in receipt of an annuity here¬ 
under shall return to the service of such employer 
or to the service of any other employer by whom 
he was last employed prior to beginning to receive 
the annuity. The person receiving such annuity 
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shall report to the Board immediately upon re¬ 
turning to such service.” [Emphasis supplied.] 6 

From the foregoing, it is apparent that retirement from 
all employment was contemplated before an annuity could 
commence and that no payment could be made if an an¬ 
nuitant returned to work either for an “employer” or for 
the last person by whom he was employed prior to the date 
his annuity commenced, regardless of who that person 
might be. Clearly Mr. Harrison’s reference to work for a 
“steel company” was intended solely by way of illustra¬ 
tion and not, as contended by the petitioner at page 15 of 
his brief, as all-embracive. Were the principle of the peti¬ 
tioner’s contention to prevail, an annuitant might, with 
immunity from the provisions of Section 2(d), continue 
in his work in any industry, other than the railroad or 
steel industry, and still receive an annuity. It needs no 
argument to demonstrate the absurdity of this conclusion 
which finds support neither in the language nor the legis¬ 
lative history of this section. Indeed, Mr. Harrison him¬ 
self stated without qualification in the above-quoted testi¬ 
mony that an individual “must retire from such employ¬ 
ment” as he may have at the time he applies for his 
annuity, and that the annuitant cannot return to work “for 
the employer from whom [he] resigned in order to qualify 
for a pension.” 

Nowhere in the House hearings or in the Hearings before 
the Committee on Interstate Commerce of the United 

6 These provisions were later amended by including in Section 
2(b) the words “and of the person by whom he was last em¬ 
ployed” and in Section 2(d) the words “the last person by 
whom he was employed prior to the date on which the annuity 
began to accrue.” This amendment was made presumably be¬ 
cause of the confusion that might result from the use of the ex¬ 
pression “any employer” in view of the restricted definition of 
the term “employer” in Section 1(a). 
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States Senate, 75th Cong., 1st Sess., S. 2395, is anything 
to be found which would lend support to the petitioner’s 
contention that employment of such magnitude as govern¬ 
mental work was intended to be excluded from the opera¬ 
tion of Section 2(d). 7 The need for retirement from such 
employment is as great, if not greater than in the case 
of work for any other person outside the railroad industry. 
At the time of the adoption of the Act in 1937, the total 
number of individuals engaged in work of a non-agricul- 
tural nature was 30,627,000, of which number 3,707,000 
were employees of federal, state and local government. 
Handbook of Basic Economic Statistics, August 1947, Vol. 
1, No. 2, p. 24, whose figures are derived from information 
gathered by the United States Department of Labor, 
Bureau of Labor Statistics. 8 In fact, the number of indi¬ 
viduals so employed was greater at that time (and still is 
today) than the number of individuals engaged in mining 
work (1,006,000), or in construction work (1,575,000), or 
in transportation and public utility services combined 
(3,114,000). Op. cit., p. 24. 

On pages 12-14 of his brief the petitioner quotes from 
the testimony of Mr. Murray W. Latimer, then Chairman 
of the Railroad Retirement Board, before the Senate Com¬ 
mittee ( Hearings before the Committee on Interstate Com¬ 
merce, United States Senate, 75th Cong., 1st Sess., on S. 
2395, pp. 107-108) as indicating that the purpose of Sec¬ 
tion 2(d) was to “restrict, to a certain extent, the so-called 

7 The section lays no burden upon any governmental body. 
Its restraint, instead, is directed solely to the individual. Conse¬ 
quently, it does not in any wise constitute, as contended by peti¬ 
tioner, an interference by the federal government with the in¬ 
ternal management of the affairs of a state or any of its political 
subdivisions. 

8 The proportion has grown since the enactment. As of June 
1947, it appears that out of a total of 42,226,000, there are 5,407,- 
000 engaged in governmental work. Op. cit., p. 25. 






24 


‘scabbing’ in private industry of retired railroad em¬ 
ployees” and that this purpose would not be accomplished 
by requiring retirement from state employment since one 
does not “ordinarily think of constitutional state officers 
as ‘scabs’.” The sole purport of Mr. Latimer’s testimony 
on this point, however, was that any provision which pre¬ 
vented “scabbing” was desirable, but at no point did he 
state that the only purpose of Section 2(d) was to prevent 
“scabbing.” Indeed, when Mr. Latimer referred specifi¬ 
cally to Section 2 of the Act he stated that it would “re¬ 
quire retirement from the railroad industry or from the 
employment in which the person was last engaged prior to 
beginning to receive the annuity.” If there were any 
doubt as to the broad purpose of Section 2(d), Mr. Har¬ 
rison’s testimony, previously referred to on pages 21-22 of 
this brief, makes clear beyond question that the intention 
of Section 2(d) was to require retirement from all com¬ 
pensated employment, of whatever nature, in which the 
individual was engaged at the time his annuity began to 
accrue, without regard to the presence or absence of 
scabbing. 

From the foregoing, therefore, it will be seen that there 
is nothing, either in the language of Section 2(d) of the 
Railroad Retirement Act or in its legislative history that 
would exclude a state or any of its subdivisions from being 
a “last person” within the meaning of that section. On 
the contrary, the language and history of Section 2(d) and 
of the entire Act show that the intention of Congress 
would be thwarted if a distinction were countenanced be¬ 
tween governmental and non-governmental bodies as such 
“persons.” 
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B. The Board did not abuse its discretion in holding that 
petitioner was not without fault in obtaining annuity 
payments, and that recovery thereof would not be con¬ 
trary to the purpose of the Railroad Retirement Act 
or against equity or good conscience. 

As has been hereinbefore observed, the petitioner’s fail¬ 
ure to report his employment with the Orphans’ Court of 
Pennsylvania was due to his mistaken belief that the words 
“last person” in Section 2(d) of the Railroad Retirement 
Act of 1937, pursuant to which the Board’s Form C-13a 
was drafted, included merely service for an “employer” 
as defined in the Act, although it is clear from both the 

9 

Act and the form that no such distinction has been made 
by Congress or by the Board in the administration of the 
Act. The form, following the mandate of the statute, ex¬ 
pressly distinguished between services rendered to an 
“employer” and those rendered to a non-employer, and in 
language clear to any reasonable person pointed out that 
all work of whatever nature for a non-employer by whom 
an individual was last employed prior to the commence¬ 
ment of his annuity must cease if the individual wishes to 
continue to receive payment of his annuity. This is mani¬ 
fest not only throughout the form, but is crystallized in the 
statement thereon which asked the annuitant, without 
qualification of any kind, whether he had been “employed 
for compensation since [he] last worked for an employer” 
as defined in the Act. Obviously, this could only mean 
service performed for compensation for a person who was 
not an “employer”, particularly since the statutory defini¬ 
tion of that word was paraphrased in the form itself. To 
this clear request for information, the petitioner specifi¬ 
cally indicated that he had worked for no one since leaving 
the service of the railroad. (Joint App. 12). In explain¬ 
ing his conduct in his testimony before the Appeals Council 
he stated that he thought he was prohibited from returning 
only to railroad employment. 
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Under these circumstances there was no error in the 
Board’s conclusion that “A reading of that form clearly 
indicates that something other than railroad employment 
was covered by its questions.” (Joint App. 54-55). Ac¬ 
cordingly, as stated by the Board, while the petitioner’s 
statement “was not deliberate, certainly it was negligent 
to the extent that he is not without fault for the purpose 
of Section 9(c).” (Joint App. 55). Likewise, since there 
has been no change in the petitioner’s circumstances as a 
result of the annuity payments, the Board was not in error 
in concluding that recovery under Section 9(c) of the 
Railroad Retirement Act w’ould not be contrary to the 
purpose of the Act nor against equity or good conscience. 

It is therefore apparent from the foregoing that the 
Board did not abuse the discretion vested in it by Section 
9(c) when, in its decision here under review, it authorized 
and directed recovery of the erroneous annuity payments 
made to the petitioner. 

CONCLUSION 

It is respectfully submitted, for the reasons set forth 
above, that the petition in this action should be dismissed 
and judgment entered in favor of the respondent. 
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